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Columbia, llth l?ecW, 1829^. 
Dear Sir, 

Your note relating to my manuscript^of the 
Law of Libel and the Liberty of the Press, has 
been received ; and the manuscript will here- 
with be handed to you. I praj?^ you to peruse it 

without any of the partiality of friendship*, and* * 

• ■ • * 

to dispose of it as you may judge best. * 

From yours, 

With great respect and regard, 

THOMAS COOPER. 

The hon'ble John L. Wh-son. 



-Charleston, ^th DecW. 1829. ' 

The manuscript, my dear Sir, which you hav€^ 
been pleased to transmit for my perusal, and to 
confide to my discretion, has-b6en perused with 
the. utmost pleasure, and, I may add, with in- 
struction. It is, in my opinion, eminently cal- 
culated to be useful in this country, and at this 
juncture. 

With this belief, it would be criminal to with- 
hold it from the public. 

Very respectfully. 

Your friend and s't, 

JOHN L. WILSON. 
To Thos. Cooper, M. D. &c. 
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PREFACE,' 



BY AN UNKNOWN FEUEND OF THE AUTHOR. 



FnoM the earliest history of civilization to the 
present day, a doctrine has been sedulously in- 
culcated, and perseveringly enforced, that cer- 
tain subjects are too momentous for discussion ; 
that the opinions of our rulers respecting them 
are to be adopted with reverential submission, 
and without farther inquiry ; that they are ix> be 
approached (in the language of an English dig- 
nitary, the present Bishop of London,) " with 
humble prostration of 1;Jje intellect,". and that the 
public discussion of doctrines that ought to be 
received implicitly on the authority of our superi- 
ors, is itself a crime. 



* The iide of the question maintainctd in the following pages, was first 
maintained abstractedly, so far as I know, by John Milton, in his Areo- 
pagita, or treatise on free and unlicensed printing. Afterwards, by Antho- 
ny Collins, in the preface to his Grounds and Reasons of the Christian 
Religion ; 1724. Next, by Thomas Coopeb, of Manchester, in page 167 
of a volume of Tracts, printed 1787. Then by the Reverend Mr. Robert 
Hall, in an Apology for the Freedom of the Press; London, 1821. Lat* 
%rly, with great force o( reasoning, in an Essay on the Formation and 
Publication of Opinions ; second edition^ London, 1826. And very recently, 
though incidentally^ in an able pamphlet, published in New- York, entitled 
the Demurrer, by Thomas Herttell, 1828. The author of the present 
tract has adopted the views on the necessary, not voluntary, character of 
belief; first distinctly, though briefly, stated by Mr. Locke, but very forci- 
l>Iy urged in the Essay on the Formation and Publicatioa of Opinions, 
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All this has not only been tfiught, but enforcec} 
by the pains and penalties of the law, by politi- 
cians and theologians from time immemorial. It 
is the prevailing opinion among that class of men, 
at this moment, throughout Europe : in many 
parts of these United States it is the law of the 
land. The courtly conformity of the bench and 
the bar to the wishes of government in England, 
has n^ade it so in that country ; and the dread of 
innovation among the profession in many of our 
States, has induced them to pay more than a rea- 
sonable comity to the political and theological 
maxims of British jurisprudence. The great mass 
of the people too, in every age and in every coun- 
try, has been urged to adopt this manifest here- 
sy against their own .nghts and interests. 
.But PUBLIC opimoN has awakened from her 

■J 

long slumber ; . and the questions have gone 
abroad — What are the motives and designs of 
those who would prohibit discussion \ Is it from 
a love of truth that inquiry is forbiddeq ? What 
are the classes of society that consider discus- 
sion as dangerous \ And a strong suspicion now 
prevails, that the human intellect has been kept 
in fetters, by men who have boldly assumed su- 
perior wisdom, that their dictates might pass 
without inquiry-1-men who professedly deal in 
concealment, darkness, and mystery, and who 
fatten upon human ignorance. Is not this true 
in a manifest degree, of all the governments and 
establishments of the old world t It is in fact so 
here ; and it will require constant vigilance among 
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the enlightened part of our own community/ 
to prevent this intellectual tyranny from overrun- 
ning the land. 

There are, even at this moment, and among 
ourselves, who deem it nothing less than treason 
or sedition, to suggest a doubt of the infallibility 
of our ancestors, or to investigate the principles 
or tendencies of the constitution under which we 
live ! as if we had not a right to follow the ex^ 
ample they set us ! a^ if the world decreased in 
knowledge as it increased in experience ! as if 
change could never be wrought by time ! as if in-* 
fallibility had ever been the attribute of humanity t 
as if the circumstances of the present and of all 
future ages, in all their details, and in all the 
change of interests arising from them, were clear- 
ly foreseen and provided for by the men who liv^d 
half a century ago ! Too many of us, however^ 
feel that it is not so. And who is to prohibit us 
from assuming, for our own sakes, that liberty 
of investigating the doctrines of our ancestors^ 
which those wise and able men so boldly and suc-^ 
cessfully assumed with theirs X 

Those whq are averse to have their own opin- 
ions examined, are manifestly actuated more by 
attachment to their own tenets than to truth. 
They arrogate for themselves a privilege which 
they deny to their neighbor ; and they suggest 
the suspicious inquiry — Is there any concealed 
interest in the back ground that causes discus- 
sion to be dreaded and opposed 1 

I intend, therefore, upon the present occasion, 
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to maintain the right of free discussion, in its 
. fullest extent : as applied to afiy and every ques- 
tion, opinion, or doctrine, political, theological, 
moral, metaphysical, or philosophical,. within the 
widest range of humaii inquiry : and I trust I 
shall show, that the cause of truth, and the inte- 
rest of the public, require^s the free and full e^xer- 
cise of the right now claimed : and that in all 
times and places, those who have been so anxious 
to throw fetters around theiiuman intellect, have 
had no other motive for, so doing, than to keep 
the persons, and the property of their fellow men, 
more completely within their own control. 
> Let it be remembered, that whatever may be 
the expediency of admitting untrammelled dis- 
cussion in its utmost latitude, it is the right I 
now claim. I am under no obligation to my 
neighbor for tolerating my opinions, however er-^ 
roneous he may deem them. Do I not tolerate 
his t Who made him a judge between us I or 
invested him exclusively with the power of distin- 
guishing truth from error 1 I claim the same 
privilege in that respect that he does ; nor can 
I discover his title to the required infallibility. 

I know not one subject within tbe whole com- 
pass of human inquiry so important as the pre- 
sent. In the whole range of human investiga- 
tion, there is not one question wherein human 
happiness is so deeply involved. It lays at the 
very root of all national improvement, and all 
personal security. There is no such thing as 
-truth without full and free discussion ; for who 
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has a right to assert that any doctrine is true, 
upon a one-sided discussion of it 1 The mistakes 
that have prevailed upon this subject among poli- 
ticians and theologians^ have given rise to the 
exercise of more vexatious interference j of more 
tyranny, of more rancorous hate, more deliberate 
and legalized cruelty and murder, than any other 
source of human misery, from the commence- 
ment of civil society to the present day. The 
page of history is filled with details of persecu- 
tion : civil history with the wars of political ru- 
lers, upon those who have been bold enough to 
advocate the rights of the people: and ecclesi- 
astical history with the wars of contending sects, ' 
and the merciless punishments inflicted upon 

all who have dared to hint a dissent from estab- 

' __ ■ * 

lifihed -error. The law, unfortunately, has al- 
ways been retained on the side of power : laws 
have uniformly been enacted for the protection 
and perpetuation of power ; and the people them- 
selves have been worked upon by their enemies, 
to treat with persecuting cruelty and ferocious 
hatred, their most honest, their boldest, and their 
best friends. It is true, the love df power and 
the love of wealth have been at the bottom of 
these persecutions ; but they have been publicly 
and ostensibly based upon the fallacy, that optn- 
itm or belief is an act of the will : that arfy man 
may believe as he pleases ; and therefore, as his 
belief is a voluntary act, and depends upon him- 
self, he is punished for not believing what his 
superiors tell him he ought to believe. It is my 

2 



business^ therefore, to show that opinido or he^ 
lief is an act^ not of the will, but of the under^ 
Standing ; that no man can believe what he plea^ 
sesi or what others please. That opinion or be* 
lief, in every possible easel, depends not on the 
good will and pleasure of the man, but on the 
evidence to which he has actually had access^ 
and on that only. So that (in the language of 
Mr. Brougham) a man is no more answerable 
for what he really believes,— for the features of 
his opinion, than for the features of his faee: 
both the one and the other are formed by cir* 
cumstances. not within his voluntary control ; and 
it is as unjust to punish him for the one as for 
the other. 

The wise men to whom we owe the constitu- 
tions under which we live, did much to set free 
the press from the control of the law : mueh^ 
indeed, do we owe them foj the benefits they 
have conferred. But the leven of ancient preju* 
dice is still at work ainong the mass of society^ 
even in this land of freedom ; and in many cases 
the constitution of the country guarantees a rights 
which the want of general information Tenders 
unpopular in its exercise. Those who love truth 
because it is necessary to human improvement^ 
ought to unite in their efforts to unfetter it. 

I wish it to be distinctly understood in the out'^ 
set of this inquiry, that I advocate no sect, no 
creeds political or theological. I enlist under the 
banners of no party. My design is to show that 
each a^d every of them ought to have fair play-. 
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I seek oaly to establieh those pr iociples which 
are best calculated to bring truth to light, wher*- 
ever she is to be found. It will be seen that no 
political ruler is deserving of confidence who be-^ 
sitates to meet inquiry ; that no form of govern- 
ment is a good one that will not bear investiga- 
tion ; na religion is worth supporting that needs 
any other support than its own intrinsic evidence. 
Every politiciaUi every member of the clerical 
profession, ought to incur the reasonable suspi- 
cion of being an interested supporter of false doc- 
trine, who becomes angry at opposition, and en« 
deavors to cast an odium on free inquiry. Fraud 
and falsehood only dread examination. Truth 
invites it. Public discussion is the spear of Ithu^ 
riel ; the fiend Imposture starts up, trembling at 
its touch. 

It is a prevailing opinion, that some doctrines 
are so important in politics, and others so sacred in 
religion, that no public discussion of them ought 
to be allowed^ If this opinion were well found* 
ed, then would all the persecution that has ever 
been practised in the world be justified. For, if 
it be part of the duty of civil magistrates to pre- 
Tent the discussion of such doctrines, they must, 
in so doing, act on their own judgments, as to 
the nature and tendency of doctrines. Conse- 
quently they must have a right to prevent the 
diiscussion of all doctrines which they deem im- 
proper for discussion. This right, they must 
exercise in the only way in which civil power is 
capable of exercising it ; that, is, by inflicting 
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paina and penaltieB on all who oppose what our 
governors deem.sacreddoctrines ; or who maior 
tain what they are pleased to. call pernicious 
opinions. So that the opinions of our political 
rulers become the established tegt of truth. la 
Mahomedan countries, therefore,, magistrates 
would have a right, and it would be their bounr 
den duty, to silence and punish all who oppose 
,the divine mission. of Mahomet, or the inspired 
chfiracter of the Koran.* The like is true of thei 
doctrines of transubst^ntiation, the real pre-i 
sence, the worship of the virgin Mary, &c. in 
popish countries; and the doctrines of the trini- 
ty, the atonement, unconditional election, anid 
reprobation, in protestant countries. All such 
prohibitory and penal laws are rights if the pre- 
vailing opinion, which I now controvert,, is right : 
and papists and protestants very properly burned 
each other at the, stake, alternately, and may/ 
justly continue to do so when, they happen to 
have the power. This is the necessai^y, undeni- 
able consequence of the doctrine that we, or the 
governors of a country, wherever that may.be^ 
have a right to punish in any manner those who 
maintain what may be considered as pernicious 
opinions in religion or government. How luany, 
people, will agree in theory, that the prevailing 
notion is a mistaken one, and yet make an excep- 
tion in practice, in favor of their own opinions! 
In this mutual conflict of hatred and revenge, 
which for so many centuries has disgraced the 
population of Europe, what has become of truth : 
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while each of the contending partiea have indulge* 
ed their rancor under her sanction, and pretended 
to fight under her banners ! 

In reality, civil power has nothing to do with 
such matters. Speculative opinions are best left 
to fight out their own harmless battles by means 
ofa free press. They are' never dangerous to the 
community but when the magistrate takes a side: 
But who constituted our civil governors arbitra- 
tors of opinion 1 Or when have they ever inter- 
fered but to increase the acrimony of the dis- 
putants, and misemploy their own authority l In- 
deed, the opinion I have just advanced and adopt- 
ed ^for myself, is strenuously maintained in every 
nation under heaven, as to the application of the 
civil power to doctrinal points, in every other 
country but their own. Does any calvinist, in 
Europe, scruple to allow that laws for the pro-^ 
tection of popery, are inexpedient -and unjust! 
Does any papist in Spain or Italy, pretend that 
the adherents of Martin Luther,. John Calvin, or 
Faustas Socinus, ought to be tolerated 1 It is, 
indeed, tyranny, superstition^ idolatry, and ab- 
surdity, that civil power obviously supports in 
every country in Europe, at the present moment, 
under the pretence of protecting regular govern- 
ment, social order, and sacred truth. It is suffl- 
cient for me to appeal to the holy alliance in 
proof of the assertions I have advanced, who 
have put a padlock on the lips of every man sub- 
jected to that detestable combination. Would 
not, therefore, perfect neutrality be the greiatest 
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blisssing 1 Would not the interests of truth gain 
unspeakably^ were all the rulers of States to aim 
at nothing but defending their people from ene- 
mies without, and keeping the peace within ) To 
me it seems, that they would act wisely and to 
tJbe full extent of their reasonable jurisdiction, if* 
they considered themselves bound to take care 
not of the/wi{«^re but the present interest of men ; 
not of their souls and their .faitb, but of their 
persons and their properties ; not of any eccle- 
siastieal, but of secular matters only; tind to con«* 
sider actions ondi not opinions' as the proper ob* 
jects of their control. I wish I could say that 
these remarks were in no degree applicable to 
our own country, and our own times, and to pro- 
posals of very recent date, though not of recent 
origin. 

The supposed dangerous or immoral teaden- 
cy of doctrines, which is so often urged as a rea- 
son for prohibiting, them, is either avowed and 
direct^ or presumed and inferred only. But who 
will dare in any society to avow doctrines that 
imply in themselves, openly and directly, abroach 
of morality^? Who defends robbery, murder, 
adultery, fraud, or falsehood \ The indignation 
of society would at once frown down the mad 
and harmless attempt. 

^^ But the tendencies and consequences of the 
doctrines we complain of (it is said) are subver- 
sive of good government, of religion, and mo- 
rality f 

Are they so X And what polemic, in politics, 
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ir^igion, ethics, or metaphysics^ has not charged 
his adversary with these consequences and ten- 
dencies 1 Does hot the holy alliance say the 
same of the British latitude of discussion I Does 
not the British monarchist make this a serious 
objection to American republicanism 1 Do npt 
the various parties in our own republic make 
the same outcry against each other 1 Do not 
papists «nd protestants^ calvinists and arminians, 
tritiitarians and unitarians, fatalists and freewill- 
ex9y continually exclaim against each others' 
opinions as licentious and dangerous 1 Christi-* 
anity itself,. at its first introduction, did not es- 
cape this most common accusation. Its profes-r 
sors were called atheists, because they opposed 
th'e Pagan superstitions and idolatry. Hence, 
Christianity was long regarded as a pernicious 
enthusiasm. The same objection was urged 
against the protestant reformation, and will be 
urged against every real reformation. If, there- 
fore, legislators may enact laws prohibiting the 
propagation of all doctrines in which they think 
they discern dangerous tendencies, the gates will 
be thrown open for every species of persecution. 
There will be no doctrine, however true or 
important, which will not, in some country or 
others be subjected to civil penalties. Can we for- 
get the imprisonment of Galileo, or the danger- 
ous tendency of astronomical truth I Do yoti 
want a catalogue of valuable books, — of publica- 
tions that do honor to the age t I refer you to 
the index expurgatorius. 
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I thinki may safely appeal to all who heaf' mef 
are there not many good and wise men-^men 
who do honor to society, within our own imme- 
diate knowledge, who rank among the heterodox 
as well as the orthodox ; good and wise men, 
who are papists, calvinists, trinitarianis, methd- 
dists, unitarians ! What more can we fairly re- 
quire, than that in all the practical relations of 
life, our neighbor should be a good man 1 
' In fact, the bad tendency of merely speculative 
opinions, however widely they may differ from 
those that generally prevail, is an imputation, 
often made from ignorance and inattention to 
matter of fact, but more genei'ally as the poison- 
ed weapon of malignant controversy. It is an 
imputation always resorted to by the adherents 
of political and theological orthodoxy : by those 
whose interest it is, that all errors and abuses 
should pass quietly, sub silentio. No wonder 
such men should fervently pray against all false 
doctrines, heresy and schism ! Look around you,' 
my friends, and observe how many wise and es- 
timable men, whose conduct in society is irre- 
proachable, differ from you and from each other 
on controverted points of politics and risligion : 
so it always has been, and so it probably will 
ever be. Let us measure each other by the gene- 
ral tenor, not of our opinions, but of our con- 
duct. However erroneous our speculative opin- 
ions'may seem to others, or theirs to us> there is 
no danger but all of us will feel the indispensable 
importanceof those plain rules of morality with- 



Qtif which society cannpt exist. Let the laws 
regulate our actions^ which are within the power 
of regulation ; and leave our opinions alone, be- 
cause no external force can produce or destroy 
them. Quiet^ unmolested, continued discussion, 
is ultimately the most efficient peacemaker. — 
i|.midi$t pur own innumerable sects and parties of 
all descriptions, have we not always found it so 1 
Governments, says Dr. Jortin^ in the admirable 
preface to his ecclesiastical history, do not com- 
pel men to think alike, for that is impossible, but 
to say they do. They compel heretics to become 
liars and hypocrites, for the good of their souls, 
and the peace of the church ! Et, i|bi solitudir. 
nem faciunt, pacem appellant. They extermi- 
nate, till the land is n desert, and they call it 
pe^ce ! 

In a similar spirit of compulsion, are the de- 
cisioQS of the British, and of many courts in this 
country, on the admissibility of testimony. All 
auch laws and decisions as cast a stigma of re- 
proach or disability on any man for his opinions 
on theological subjects, whatever they may be, 
are laws and decisions in favor of the alliance 
between church and ^tate ; they operate for the 
encouragement and protection of legal falsehood 
and hypocrisy. They stigmatize conscientious 
veracity as among the worst of crimes, and pun- 
ish it accordingly. They tacitly admit the temp- 
tation to utter preliminary falsehood, as the best 
possible test of the inclination to tell truth. They 
(;akefor granted, that a disposition to speak truth 

3 
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fearlessly and at all hazards, is a sure sign that 
the person in question is unworthy of all belief! 
And by the courtesy of the country, in Hiany 
States, this is called law. 

Suppose medicine or chymistry had been rer 
garded as subjects of legislative control, and he- 
resies in doctrine had been forbidden by law, a 
century ago, what would they have been nowl 
Suppose success had attended the recent efforts to 
put astronomy, physiology, zoology, and geology 
under interdict, — what improvement would have 
been made in them 1 Can knowledge be advanc- 
ed by loading her with the drag-chain of ignp- 
vance and suspicion^ . Can we be made wiefer by 
half-information, or see more clearly in propor- 
tion as our field of vision is obstructed t 

If the government of a country has a right to 
control the publication of opinions, and to in- 
terfere with public discussion, let us examine 
what class of opinions they are likely to interfere 
with, and whether the public interest will be pro- 
moted by their interference. 

It is manifest, that in politics, the governing 
powers will prohibit, if they can, every discus- 
sion that will tend to diminish their own influence, 
or lead the people to think too accurately as to 
the foundations of assumed authority, or the 
extent, the use, or abuse of any authority what- 
ever, entrusted or assumed. So it always has 
been, and so it always will be on the known 
principles of human nature. Did not the sedi- 
tion law of this republican country, passed on 
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this very principle, under the influence of a for- 
mer president, and sanctioned by judges of the 
supreme court, creatures of presidential appoint-^ 
ment, enact and decide^ that to publish any thing 
even tending to bring the officers of govern meiit 
into disrespect with the people^ was an offence 
punishable by indictment t If such mistakes could 
take phice in republican America, where else are 
the people safe under a supreme controlling 
power over the discussions of the press 1 If far- 
ther proof be wanting of the nature of the ques- 
tions which siich a power would prohibit or con- 
trol, I refer to the state trials in particular, and 
generally to the melancholy, but most ample cata- 
logue of indictable opinions, which are embrac- 
ed in England by the abominable law of libel in 
that country, political and theological. A list of 
offences most ample, indeed, and most disgrace- 
ful. Nor would it be a hard task to show that 
the offender, in every case of every description, 
was actuated by honest motive, and deser^red 
well of his country for the very offence of which 
he was convicted. It is that black list of enor- 
mities, committed by the servile slaves of power, 
that tempts every well informed man, when he 
hears of a court of justice in Great Britain, to 
exclaim against the misnomer. 

The power contended for, therefore, is an un- 
safe power ; whether you consider it in theory, 
or in the detestable* mass of facts, which consti- 
tute the practice under it. Nor can any friend 
to this country be otherwise than an enemy to 
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the claim, whether urged in favor of the church 
or in favor of the state. 

Moreover, let us look at the times and places 
where the government of the country has arro^ 
gated the right of control over the press ; and we 
shall find that they are the times and places where 
despotism and ignorance have most prevailed ; 
while freedom, happiness, and general • know- 
ledge have flourished every where, in proportion 
as the right of public discussion has been more 
freely permitted and acted upon. For proof of 
this, look at the liberal - practice of Greece and 
Rome in their republican times. Compare Italy, 
Spain, France, now, with Great Britain. Look 
at the rapid progress of improvement in this 
country. These are cases full in point. Nor is 
it other than we might reasonably expect before- 
hand. If general happiness and national pros- 
perity be connected with the general diffusion of 
knowledge, and if knowledge be the result of 
freedom t)f inquiry, then is freedom of inquiry 
one at least of the main sources of national pros!- ' 
perity. 

No class of men will ever suffer, if they can 
help it, those maxims and tenets to be controvert- 
ed, which enable them to assume power, to ob- 
tain rank and consideration in society, and to 
live in ease and affluence. Every government 
is jealous of investigation, in proportion as it has 
reason to fear it. Every clerical tenet is defend- 
ed with a pertinacity that increases with the • 
weakness of the argument. The law is always 
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Bpplied to, and then only when the cause is weaH. 
If two boys are fighting, and one calls in a third . 
to his aid, is it not a plain confession that his an- 
tiigonist is the stronger I Free inquiry, therefore! 
will be checked, if possible, wherever it is feared; 
for no other valid reason can exist for checking 
it ; and the attempt to suppress or control it, fur- 
nishes incontrovertible proof of its utility and ne- 
cessity. 

Why is it that long experience has compelled us 
in this country to establish it as a maxim, that no 
representative shall be called upon out of the Le- 
gislature, to answer for any opinion or any e^ 
pression he may have used'm it 1 What but our 
perfect conviction that the most absolute freedom 
of discussion is necessary to expose mistake or 
delinquency, and to bring the truth into full lights 
If this be so in politics,- why is it not so in every 
other case where truth is to be elicited t Can 
any assignable reason be urged for the practice in 
one case, that will not apply to all I I know of 
none. 

Indeed, no opinion or doctrine, of whatever na- 
ture it be, or whatever be its tendency, ought to be 
suppressed. For it is either manifestly true, or 
it is manifestly false, or its truth or falsehood is 
dubious. Its tendency is manifestly good, or 
manifestly bad, or it is dubious and concealed* 
There are no other assignable conditions, no 
other functions of the problem. 

In the case of its being manifestly true, and of 
good tendency, there can be no dispute. Nor in 
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the case of its being manifestly otherwise; for 
by the terms it can misleiad nobody. If its truth 
or. its tendency be dubious, it is clear that no- 
rthing can bring the good to light, or expose the 
evil, but full and free discussion. Until this takes 
place, a plausible fallacy may do harm : but dis- 
cussion is sure to elicit the truth, and fix public 
ppinion oti a proper basis ; and nothing else can 
do it* 

All thiese abstract propositions might easily 
be illustrated by instances of the very harmless 
nature of much dreaded doctrines. But I ab- 
stain from such an illustration, that I may afford 
no room for apprehension or mistake ; or subject 
myself to the suspicion of being an advocate of 
opinions, where my real intention in the present 
essay, is perfect neutrality. 

Another branch of this subject I must touch 
briefly before I close this essay, because it is too 
important to be omitted. 

Is any man accountable for his belief or bis 
unbelief? Can praise or blame, merit or demerit, 
attach to the one state of mind or the other t I 
answer unhesitatingly, no, under the limitation 
about to be stated. He is accountable for the 
voluntary use, or the voluntary neglect, of evi- 
dence reasonably within his power. But the 
actual effect of evidence on his understanding, 
is not within the control of his will. 

It is a common expression, introduced and 
sanctioned by daily experience and observation, 
that the evidence is irresistible ; it is impossible 



ixiii 

lo refuse assent to. it. Why 1 Cannot I believe 
it Of not as I please X No : for evidence is not 
an object of volition ; its properties are not with- 
in your command or control ; it is not addressed 
to the willf but to the wnder standing. An apple 
and an orange are placed before me : it is not in 
my power to believe, at pleasure, thctt the orange 
is an apple, or the apple an orange* I may 
ob&tinately shut my eyes, and refuse to look at 
them, but can I disbelieve my eyesight t An 
arithmetical problem is before me,-^can I refuse 
myassent to the assertion that two and two make 
four X 

What mathematician doubts whether the 
square of the hypothenuse, in a right-angled tri- 
angle, be equal to the sum of the squares of the 
other two sides X What merit or demerit is there 
in. agreeing to these statements'! Who thanks 
me for my assent X What has my will or inclina- 
tion to do with it X 

Suppose clear and undeniable testimony of a 
fact, probable in itself, were given to a jury, by 
witnesses well known to them, well acquainted 
with all the circumstances, of irreproachable 
eharacter, and fully corroborated by circumstan* 
tial evidence; could the jury help believing- it 1 
Under the old law, founded on the misconception 
I. am now. combating, the court might threaten 
them with an attaint and imprisonment, as has 
been repeatedly done in England. They may 
be induced, if such were the law, as they have 
been in England, through fear of punishment, to 
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bring in a verdict in oppQsition to the evidence 
and to their own convictions. They may belie 
their own consciences, if they please, for the, 
Terdict they pronounce is voluntary. But no 
threat can alter their real belief. They are con;i- 
polled, by the constitution of the human miqd, to. 
believe according to the evidence ; but to utte^n 
the words guilty or not guilty, is an act of the 
will, and in their power. The state of theii: 
understanding, produced by the testimony, re- 
mains the same.. Their verbal declc^ration of it, 
may be true or false, as tl^ey please. It may be 
said these are .extreme cases ; and they are bo« 
My object is to show in what way, evidence of 
all kinds, produces an effect upon the under* 
standing ; to show, that whether it be convinc- 
ing or not, depends upon the understanding 
which is pa^sive^ and not upon the will. If the 
evidence be full and clear, the effect produced 
will be conviction; if doubtful, hesitation,; if 
weak,. inadequate, and unsatisfactory, disbeli^: 
nor is it in our own power to avoid these results. 
In every supposable case, the operation and 
effect of evidence, be it good or bad, perfect or 
imperfect, partial or impartial, is upon the under- 
standing, and not upon the will. It is not in our 
power to resist the impression, it is naturally 
caloulated to produce upon our understandings, 
0i)ch as they are. It is true, quicquid redpitur, 
recipitur ad modum recipiemtis, upon a well 
trained and cultivated understanding, preoccu- 
pied by no extraneous bias, the effect will be 



more certain and decided, thati oli the untutored 
and ignorafit mind of a Qian unaccustomed to 
reason. But in the one cawe, and in the other^ 
the effect, whatever it be, is a necessary efiect; 
over which the will has no conti^ol ; for the evi- 
dence itself, with all its properties, is extraneous 
to, and independent of the person to whom it is 
offered* * ' 

It is in our powet to say, to profess, what we 
p^Iease : it is not iii our power to think as we 
please. Evidence may be counteracted by preju- 
dice, by motives of iriteriBSt, by party bias, by our 
previous wishes apfd inclinations, which prevent 
it having its full effect : it may fail of its full ef- 
fect from the prejudicfe, the ignorance, the dul* 
liess, or inattention of him to whom it is offered* 
But its real operation, be it greater or less, can-* 
not be counteracted by mere vblition.- Suppose 
a force unfesisted, acts with the power 4 : sup- 
pose it be resisted by the power 5 ; still it will act 
with the power 4, although it be unahle to over- 
eoRie the resistance opposed to it. 
* ' Ifa man therefore be exposed, during the great- 
er part of his life, to the continual influence of 
motives and evidence on one side of a doctrine 
exclusively, it is hardly possible that his belief 
should not become ieit length so fixed, as to lead 
him to reject all evidence to the conti'ary. His 
6reed has become habitual ,' too deeply associat- 
ed with all his^ feelings to be eradicated. This 
involuntary state of things may be his misfpr*- 
ttme ; it is no fault. 

4 
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Let an infant be bi^ought up to middle lage 
at Oonstantinople : taught by his parents, his tu^^ 
tors, his friends, his neighbors, by all those to 
whom he looks up as persons of wisdom, hones^ 
ty, authority, to believe in the divine mission of 
Mahomet, and the inspiration of the Koran,— H^an 
the evidences of Christianity make an imprech 
sion on such a man I When has it ever haf^en* 
ed I The laws of mental association, under which 
his intellect has been formed, forbid it. Can 
such a man, be blamed for his mistaken opinions 1 
Is he a proper object of punishment 1 Guilty of re- 
jecting a doctrine whose evidence he has never 
been permitted to examine I " 

Let the same case be put as to a Roman eatho- . 
lie, or a caLvinistic presbyterian : suppose tfaenv 
as they usually are^ educated in the manner above 
described ; can theit creed be considered aa a 
voluntary choice on their partt Suppose tbem 
mistaken, are they the subjects of rational blame t 

How very few among the Jews, how very few 
among the Hindoos, have really been converted 
to missionary Christianity ! They have been ex«- 
posed to one f^ecies of evidence exclusively: 
to the evidence in favor of the religion of their 
parents, their friends, their country ; of all to 
whonpi they look up with reverence and affectioti* 
All their strongest associations have been iztter- 
twined for years with their present belief. This 
has had its effect upjon their understandings, now 
closed by long habit against any other creed. 
Is involuntary ignorance like this a subject of 
punishment 1 God forbid. 
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But suppose a man'd mind open to conviction ; 
free from opposing motive, or opposing preju- 
dice, and that the evidence on both sides of a 
controverted point be, laid before him, and he is 
anitious to discover the truth, — is it possible for 
him not to be convinced by, what appears to him 
the better evidence I Can he believe as he 
pleases, against the convictions of his under- 
standing l H^s he any merit for being convinced 
hf a force of evidence in its nature calculated to 
convince him t Is he to blame, on the other h^nd, 
if the weight of evidence should induce him to 
besitate, or be utterly insufficient to produce con- 
viction] 

From this view of the subject, it results-^ 

1. That a man's understanding is influenced, 
whether he will or tfot according to the force of 
evidence presented to it. 

2. That volition is not the faculty addressed 
by evidence, which operates exclusively on the 
understanding. When a man hears with atten- 
tion, or deliberately peruses a train of argument 
on a disputed question, he is either convinced, or 
lie remains in doubt, or he disbelieves — states of 
mind that depend on the goodness or otherwise 
of his own understanding; and the goodness or 
otherwise of the arguments employed. Volition 
has nothing to do with the effect produced. 

S. Where there is no vdlition exerted, there 
is neither merit or demerit ; no room for praise 
or blame, which can never be applied where the 
effect is produced whether we will or no. All 
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actions are indifTerent, except a»to the intentkm) 
volition, qj quo animo with which they are peiy 
formed. 

4. Hence, no man can reasonably be deemed 
an object of punishment, or even of reproach^ 
for the effect produced on his understanding by 
that evidence to which alone he has had access. 
If it be partial and imperfect, and he could ob- 
tain no other, error is no crime. 

5. Criminality can only be predicated where 
there is an obstinate, unreasonable refusal to con- 
sider any kind of evidence but what exclusivery 
supports one side of a question. 

If we voluntarily pick out all the evidence that 
tends to support the opinions we have already 
adopted, and wish to be true, and wilfully reject 
all that can be urged on the other side, this conr 
duct, being Voluntary, is therefore btameable. 
But as to the evidence itself, whether it be good 
or bad, weak or strong, perfect or imperfect* 
partial or impartial, its operation is on our under- 
standings, and no voluntary exertion can prevent 
the effect of it. If an argument really appears 
conclusive to us, we cannot disbelieve it at ou^ 
own pleasure. It may have to encounter our 
prejudices, or stronger argument;9, as we may 
deem them, and may not have weight enough 
to overcome them ; but its operation depends on 
circumstances that mere volition on our part can- 
not contrdL Set a weight to act for the purpose 
of producing any movement, its mode of action 
will foe the same whether it be a pound or a hun- 
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drod vf eight ; whether the resistance it will hc^ve 
to overcome be great or small ; whether it be 
effectual for the purpose, or ineffectual. In all 
the variety of ca^es, it will act by its gravity 
alone ; it will neither be electric or magnetic in 
its operation. So an argument, be it good or 
bad, addresses itself, never to the will, but always 
, to the understanding; whatever be the obsta- 
cles it ha^ to combat^ it acts by its intrinsic forpe 
alpne ; and that iS' extraneous to our volition, 
and not controllable JS;)y it. 

6. But as a man's conduct, in this prelimina- 
ry respect, pan only be known accurately to him- 
self, all laws for the punishment of opinion, are 
acts of injustice and cruelty. All blame thrown 
Aipon^a man, because his opinions are different 
from my own, is unjust : he has formed his opin* 
ion on such evidence as occurred to him : and 
I have done the same. . 

7* This view of the subject leads us to phari- 
table conclusions; to mutual forbearance and 
toleratipn. We all of us ar^ in search of truth. 
Itis nevfer desirable to be misled or mistake])* 
If I be in error, and my neighbor has discovered 
the truth, it is the necessary result of his having 
enjoyed better meatus and opportunities, natural 
or acquired,, than I have. Ought this to be a 
cause of anger and animosity against me I My 
want of knowledge is a misfortune, not a crime ; 
and charity should so consider it ; provided al- 
ways that I do not conjoin bad passions, andJn- 
tolerant behaviour to erroneous opinions. 



8, As valition relates to actians only^ and not 
%o opinions, praise or blame, merit or demerit, 
reward or ptinishment, should be applied to ac- 
tions only, not opinions. Punishment mesy pro- 
duce resentment and hardness of bearJ;> but it 
can never convince* Am I allowed to confute 
my adversary by replying to .the major of his 
syllogism by a blow on the head : tp^ his minor 
by imprisoning his person ; or to his conclusion 
by setting the populace against him, as if he 
were a mad dog, unworthy of all argument 1 Yot, 
how often has this been done ! Nay^ at this very 
day, how common is the practice ! And how 
much iQore common would it be, if public opin- 
ion did not show strong symptoms of dislike 
to persecution, whether, for political errors or 
theological heresies. 

&. From this course of reasoning it follows, 
that errors of the understanding must be traat* 
ed by appeals to the undarstanding< That ar- 
gument should be opposed by argument, and 
fact by fact. That fine and imprisonment are 
bad fojrms of syllogism; well calculated to irri- 
tate, but powerless for refutation. They may 
suppress truth, they can never elicit it. So, for 
the same reason, are private reproach and pub^ 
lie obloquy. They excite, and encourage bad 
feelings on both sides of a dispqtation, and con- 
vince neither party. Am I in error ] Confute me, 
or convince me ; but it is useless to employ any 
weapon for the purpose but argument. If we 
cannot convince each other, the press is open, let 



XXXI 

discns^an be free; and in clue tiq[ie> the public 
will decide lightly between us. Tliat is the ul- 
timate and proper tribunal. Those who treat 
difierence af opinion by terms of reproach, ought 
not to complain if reproach be retorted. If abuse 
be en&ployed wliere argument is called for, it is 
proof sufficient that the tnan who degrades him- 
self by abuse, has no better argument to offer. 

10. Hence, also, faith or belief, as such, can 
.bare neither merit or demerit. It depends on 
the evitlBisice which has produced it, be- that evi- 
dence weak or strong, A man who has been 
taught from his earliest infancy the doctrines df 
Christianity, and has been carefuHy drilled into 
^very argument, and had every kind of evidence 
eoforced upon him, whereon the Christian doc- 
trines rest, can have no merit in believing and 
a^pting them. How could he do otherwise I 

So a Mussulman, or a Hindoo, who from 
earliest infancy to advanced age, never heard 
the truth of his own tenets controverted, or any 
oth^r religion expounded to him, cannot have 
any demerit, or deserve any punishment, for ndt 
being a Christian ! How vi^as he to become one ? 
Will it be required of him ^* to make bricks with- 
out straw V^ 

The criterion of our merit in Society, at any 
rate, is our conduct, not our opinions. The one 
is within our x^ontrol, the others are not. This 
is true of -the inhabitants of New- York, or Bos- 
ton, or London, or Paris, or Constantinople, 
or Benares. Our cenditct also is under the con-r 



trol of the laws, wHich furnish the satit^tioflsr of 
rewards and punishments; but' what law can 
make us think and beliete as the legislators or* 
daint How long, how perse VQringly, how ty- 
rannically, how cruelly, have legislators and ru- 
lers in all ages, and every where, endeavored to 
make men orthodox according to law?' If their 
intent was to enforce and extend hypocrisy and 
dissimulation, they h^ve succeeded to their hearts 
content ; but whose opinions hav^ they chang-^ 
ed t Whose character have they bettered by thi» 
feigned and compelled assent f It is no. Wonder 
that the clergy of all ages and countries have 
attached so much importance to what they call 
faith : that is, an implicit, confiding assent to 
those doctrines which they find it coftvenient to 
teach. It is an implicit confidence in the authori- 
ty of the priesthood — "that humble prostration 
of the intellect,'' so much lauded by the present 
bishop of London. It is a servile frame of mind 
in the hearer, very convenient, and extremely 
flattering to the teacher. It dispenses alil^e witb 
argument and proof; it saves abundance of trou- 
ble, and removes innumerable difficulties. But 
faith grounded upon no evidence, or upon bad 
evidence, or upon imperfect evidence, id surely 
any thing but praiseworthy. It is the coal heav- 
er's faith — ^the fides carbonaria of the Rotnan 
catholics. But suppose faith to be the result of 
honest impartial examination, and of full and 
conclusive evidence ; can the examiner be any 
other than a believer ; is he not &o of necessity ! 
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What merit then has he, for that impressioti 
produced on his understanding, which no reason- 
able, and sensible man could possibly reject or 
avoid I 
But the maxim of orthodoxy is, "he that be- 

IiQveth shall be saved, and he that believeth not. 
■ 

shall be damned." Believe! What*! The tenets 
of their priests ; and the more abstruse and mys- 
terious those tenets are, the more he becomes 
necessary to his credulous flock, and the greater 
their dependence upon him. Faith, such as the 
clergy require, is not the assent of the under- 
standing after long and laborious investigations, 
but that outward and verbal, that ready,* unhesi- 
iSiXing assent, which is paid to their superior au- 
thority, as the representatives and vicegerents 
of the Almighty. This answers all the purposes 
of the priesthood : it is accompanied by reve- 
rence for their assumed character, by implicit 
obedience to their commands, and by pecuniary 
contributions to their ease and comfort. To the 
clergy, these- are of far more importance, than 
that honest but troublesome independence of 
spirit .which yields no voluntary expression of 
assent but as the result of the conviction of the 
understanding. An independence of spirit, ex- 
tremely obnoxious to priests^ because it is ex- 
tremely unmanageable, although accompanied by 
the utmost purity and integrity of conduct. Hence, 
the very inferior light in which " good works " 
are always placed by the orthodox clergy ; inso- 
much that the article on good works, among the 
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so articles of the churcb of England declares^ 
that if they do not proceed from faith, '' no doubt 
they have in them the ne^ture of sin." Nor ih 
fact is there any difference on this subject be- 
tween the calvinists and the antinomians. A more 
dishonest, though successful attempt to bind the 
human intellect in fetters, has never bpen made 
by any other among" the various forms orsuper- 
stition, than by this exaltation of credulity tinder 
the denomination of faith. 

But although a man cannot be prevented from 
holding a mischievous opinion, may he not be 
prevented from publishing it ? No : for whether 
it be mischievous or not, cannot be known till it 
be published. Nor can it be mischievous if fully 
discussed ; for then its real tendency will be 
fully exposed. Nor ought such a power to be 
entrusted to any set of governors, or law makers; 
for all those publications will be prohibited that 
are intended, or are likely, to bring public abuses 
and public delinquents before the people, or to 
detect and expose mystery^ falsehood, and fraud, 
in any, or in all their form^. I appeal for the 
truth of this remark to the English law of libel, 
political and ecclesiastical, — a code of tyranny 
not yet exploded even in these United States. 
So far as this power has been exercised hereto- 
fore, it has been exercised in support of the 
interests and the wishes of those who control the 
press. It is to men who have braved the terrors 
of the law, and who have voluntarily incurred 
the risk of self-devotion, that all the improve- 
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Stents in politics^ in ethics, in theology, in the 
seienced, have been owing. From the days of 
Anaxagoras to those of Galileo ; from Harriog- 
ton, Milton, and Sydney, to the last reportecl 
political indictment ; from th^ very commence- 
ment of Christianity to the last prosecution for 
heresy and schism, the persons prosecuted ap-* 
pear to have been actuated, in every instance, 
80 far as I can find, by motives disinterested, 
honorable, and unimpeachable. This, I think, we 
are compelled to allovi;, however we may disagree 
with their opinions, — opinions which they had as 
much a right to propose for public consideration 
as their persecutors bad to maintain the con- 
verse of them. Grant to our rulers the right of 
controlling the press, and the empire of mystery, 
of political tyranny, of ignorance, and of bigo- 
try—the right divine of kings to govern wrong, 
and the indefeasible character of the holy alli- 
ance between church and state will remain for 
ever unshaken. 

Look at the state of national degradation in 
Spain, Portugal, Italy, where Mystery sits en- 
throned in all her splendors, and in all her terrors; 
where the pen is powerless, and the press is pros- 
trate ; where the gag of tyranny is in the mouth 
of every patriot ! Look at the state of degrada- 
tion which has seized upon the human intellect 
in those fine countries, and say to what else can 
it^ be ascribed but the slavery of the press, and 
the interdict of discussion ! 

In no country under heaven, in no age or time, 
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have public discussion and^ the press been as yet 
perfectly free and uncontrolled. They are not 
so in Great Britain, or even in this country, and 
at this time. The.law of political sedition, and 
theological heresy, is not yet fully settled through- 
out these United States. Even where the law 
has lost its terrors, public prejudice entrammels 
discussion ; and mere difference of opinion, upon 
points purely speculative, are sufficient to render 
a man unpopular, whose motives are honest, and 
whose conduct is unimpeachable. This is a 
state of things whicK the gradual diffusion of in- 
formation will in time, amend ; and nothing else 
will. A sound and healthy state of public feel- 
ing, depends every where on .the sound and 
healthy state of public information ; and this can 
have no other basis but the freedom of public 
discussion. The motto of our courts of justice 
belongs to the. public on every question submit-* 
ted to their tribunal ;. avdi alteram partem* 
Let us hear what can be said on all sides*; and 
we will then decide. 

If it be desirable to arrive at truth in our in- 
quiries ; if it be desirable to avoid error, we must 
admit every opinion and doctrine liable to doUbt 
or dispute, to be examined on every side, and by 
all manner of persons who take an interest in 
the question. Some will bring more, some less 
talent and knowledge to bear upon it ; some will 
present it to us under one aspect, some under 
another. At length, this untrammelled license 
of discussion will put us in possession of the 
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means of deciding accurately, which we can ae« 
quir6 in no other way. Irt all matters of scienqey 
this truth is universally acknowledged^ and this 
course is generally adopted. If in . sciisntific, 
Mi^hy not in questions of every other kind I 

Error not brought to view, but concealed ; 
error operating not openly, but privately, may 
be dangerous ; for it has no enemy to detect it^ 
and nothing to fear. Publish it, expose it, dis- 
cuss it, and the vapor is dissipated before the 
beams of truth • 

Look at the despojtic countries of the world, 
and reflect for a moment on the character and 
motives of those classes of society by whom dis- 
cussion is forbidden. Reflect on the qdestioQs 
and the doctrines that are thus forbidden in those 
countries,— is it the interest of the people, or ia 
it the iiiterest of these predominant classes that 
is consulted by the prohibition 1 Look . again : 
are not knowledge and power connected ; and is 
not that connexion exemplified beyond the possi- 
bility of denial in those countries which. have 
been formerly, and now are, the most prosperous 
and powerful on the face ^f the earth V Why are 
they so ! Because knowledge is power ; and be- 
cause the door is closed against knowledge 
where freedom of discussion is. forbidden. 
> Thanks be to God, all attempts at restraining 
knowledge, in the present day, are likely to be 
vain. The spirit of inquiry has gone forth ; and 
no human power can now say, thus far shalt thou 
go and no farther. Men may still be worried. 
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irritBtf d« goadedf by restrjuat, or by obloqiq^ M 
irithin these few years, and very recentlyi they 
kare been^ even in Great Britain : misehievoos 
interference may for some time ^ be busy )a de-* 
fence of ancient and established error ; but the 
night of darkness is passing. away, and the day 
star of knowledge has risen upon the world* 
May its eheering omens be fulfilled ! 

Such are the views I have thought fit to o&r 
for public consideration on this important subject. 
If they be erroneous, I hope they will be proved' 
so ; for attached as I may be to my own opinions, 
I hop^ and trust I am attached tp TRU1?H still 
more. 



ON 

THIS LIBERTY Ofi" THE PRESS 



Th« liberty of the press is a phrase^ in every body's' 
month. It forms one of the common-place, panegyrics of 
what are called free governments. It is one of the boasts 
of those who a.dmjre that nonentity the British .constit|i<» 
tion* It is supposed to flourish particularly in these United 
States, and to form a distinguishing feature of our Ameri- 
can governments. I hardly know in which of them to 
look for it. 

I think thefe is no t}uestion within the whole range of 
human inquiry, of equal -importance to the present One. 
It is, whether-ihe people should doom themselves to voiuo- 
tfry ignorance, to imperfect knowledge, and place them* 
selves, bound and blindfold, under the guidance of the meir 
who assume to govern them. They havebeen told by 
governments and by the priesthood, that the best way of 
arriving at truth, is by bearing only one side of the ques^ 
tion: and they hate legislated and acted in. conformity to 
this persua»ion. Of late, men begin to> suspect that there 
is no satisfactory access to knowledge upon, public ques- 
tions, but by means of public discussioa; and that no 
limit can be put to the right of discussion, by previous pro- 
hibition or by subsequent punishment, that cai) operate for 
the good of the people. They require light, and only light. 
They must judge and Act unwisdy, if they judge and act 
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In (he dark^ Shalt tbey bandage their own ey^s, that they 
may ^ee clearer? Open \vide the floodgates of informattooy 
which the rulera have been so desirous of closing. Then, 
and then only, wiil the errprs and abuses that have hitherto 
preyed upon the vitals of society, be swept away by the 
torrent, and infest us no more. 

I do not mean' to imJude in. the present investigation, 
any consideration of what is called private slander | that 
imputation of conduct ofr character to an individual^ which 
ought to subject him. to punishment, or degrade him in the 
opinion of his fellow citizens^^ o]r that injures him unjgstly 
in his property or profession. • This i^ an offence so seldom 
Qommitted frqm public or praiseworthy motives ; the im- 
putations are for the most part of so little moment to the 
public at large ; aiid they furnish so frequent and trouble- 
some a sdurce of litigation, that this tendency to calumny 
among neighbors, ought to. be repressed. . Perhaps it may 
safely be left to k civil action ; or under an indictment 
sobjeot to the rules that prevail in New- York and Massa- 
ehusetts ; and that ought to prevail every where ; being, as 
I am persuaded, the true law upon the subject in England 
as well as here. The common frailties of liuman nature 
Inquire mutual allowance and frequent oblivion, fbr the 
sake of mutual charity and the public peace. Where the 
public are not iiHerested, a needless exposure of those 
frailties can never be made from a praiseworthy motive* 
All this is extremely <w<ell treated in Judge Waties' argil- 
mtot,in the State of South Carolina vs. Lehre, which I shall 
have occasion to quote. 

I would therefore consider freedom of discussion and the 
liberty of the .press, aS relating to questions of a general 
and public nature onfy ; and where the discussion is ex- 
pedient to elicit a truth proper for the public to know. 

Is it necessary that laws should be enacted to regulsfte 
cpinums ofany kind, orthe publication of them? Gam truth 
be discovered in any case, if the discussion of it be /for- 
bidden, or carried on partially, or under the dread of stibse- 
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quent punishment ? Does there exist any man, or class of 
men, who are competent and entitled to dictate to their fel- 
low men, upon a doubtful question, what is truth and what 
is error, or any infallible criterion, by which mankind can 
judge of truth or error, but the uncontrolled and public 
discussion of it ? When a question has been viewed and 
canvassed under alkits aspects and besgrings, and no more 
remains to be urged on either side, then and then only, can 
we reasonably decide where the truth lies. Every court 
of justice knows this. But the history of the world, from 
its commencement to the present day, in every country 
without exception, has exhibited two classes of men, who 
have uniformly endeavored to forbid or trammel public 
discussion, or to subject it to penal laws. 'And wo to the 
offender, whenever the result of the discussion, or the 
opinions advanced, during the continuance of it, have been 
hostile to the peculiar power or interest of these two classes, 
or calculated to expose their errors and abuses. These 
two classes are political governors and the priesthood of 
every persuasion, at every period of time, and in every 
known country upon earth. 
I shall therefore consider, — 

1. Whether it be necessary to society, that laws should 
be enacted to control the discussion or publication of 
opinions ? 

2. Whether any laws are necessary to the public interest, 
either enjoining previous limitation and restraint, or in* 
flicting subsequent punishment, to screen the public charac- 
ters, conduct and actions of our political rulers, from an 
open and full discussion of their tendency, motives, and 
effects ? 

3. Whether any laws are necessary to the public interest, 
either enjoining previous limitation and restraint, or in- 
flicting subsequent punishment, in favor of, or against any 
metaphysical, theological, or ecclesiastical opinion; or in 
favor or protection of the priesthood of any religion, sect, 
or denomination; Christian, Jew, or Gentile, Catholic^ 
Protestant, or Pagan. 

6 
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As to the first question : I hold that it is not necessary 
to pass any lavsr prohibiting, controling, or punishing the 
publication of any opinions, or public discussion of any 
kind ; because there can be no control over opinion ; which 
is not a voluntary, but an involuntary act of the mind« 
We cannot believe as we please : we are compelled by a 
necessity of our nature to believe accoitiing to the evidence 
presented to us. I cannot believe that a black beaver hat 
is an ingot of gold. I cannot believe that two added to 
two make ten. Belief is an effect produced on the under- 
standing ; it is not an act of the will. When evidence 
satisfactory to my mind is offered to me in favor of any 
proposition, I cannot, at my own will and pleasure, disbe- 
lieve the proposition thus evidenced. I may assert that I 
believe or disbelieve ; that is, I may carelessly or hypo^ 
critically make an assertion in opposition to evidence, which 
I cannot actually disbelieve ; but my real opinion is be- 
yond my own control : if beyond mine, it is also beyond 
the control of any law. A penal law may induce me to 
assert, that black is white ; but it cannot make me believe 
so. That conviction which is the necessary result of the 
evidence to which my mind has *been exposed, whether 
that evidence be full and complete, or otherwise, is for the 
time, truth to me ; which I am necessarily compelled to 
acknowledge to myself, whether I like it or not. But may . 
it not be expedient to prevent the publication of opinions 
in some cases ? Does not the public interest require that 
certain opinions should be suppressed and kept from the 
public eye ? No. 

(a) The whole history of mankind, from the beginning 
to the present time, has shown, that truth does goody and 
error and imposture produce evil. Now there are no 
other means of discovering what is truth and what is error^ 
1)Ut by instituting a full, free, unrestrained examination of 
the question, with all its evidence,'and under all its aspects. 
Truth can never be discovered, nor error and imposture 
brought to light, by a half discussion, a partial discussion^ 
a one-sided discussion. Truth cannot gain by suppressing 
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and restraining the production of facts and argunaents, 
although error and imposture may. Hence it is, that those 
who really seek for truth, or who are persuaded that truth 
is on their side, never object to the fullest liberty of dis* 
eussion. Error and imposture are always afraid of, and 
opposed to it. 

(b) It is by unrestrained discussion alone^ that truth 
is elicited on every known subject. It is so with agricultu- 
ral, manufacturing, commercial, scientific truth ; truth in 
the fine arts, in morals, in the conduct of life. We find 
it absolutely necessary in our legislatures, and in our courts 
of law, to leave discussion untrammelled ; and even to 
allow of wanderings from the precipe question, — ^aberration 
in argument, that can be defended on no other ground. 
There is no assignable reason, why this practice should not 
be permitted for the discovery of truth of every descrip- 
tion. The reasons that make it proper in one case, make 
it proper in every other. 

(c) A proposition may be advanced before the public, 
either so pa^ai/y wrong and outrageous, that its absurdi- 
ty or its evil tendency must be seen at once ; or it may be 
80 plausibly wrong, that it requires much reflection and 
consideration to discover where the error lies ; or it may be 
BO' manifestly true, as to need little or no discussion, in 
order to produce conviction. 

In the first case, it is manifest, it can do no harm. It 
need not be prohibited or punished, where its own absurdi- 
ty prevents the possibility of any injury arising from it. 

In the second case, it is necessary that it be published, 
and openly and fully discussed, to ascertain where the 
error lies. If it be permitted to work its way.in secret, 
it may prevail from its plausibility, and do mischief. Let 
it be viewed and examined on all sides, by means of public 
discussion, and in this, as in every other and former 
instance, truth will ultimately prevail, and be the more 
firmly established. 

In the third case, publication must do good, and not 
harm. 



/' 
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(rf) If power be given to the government, to say what 
opinions shall not be held, it amounts to conferring on 
government the power of declaring what opinions shall 
be held, and what alone shall be so» This, indeed^ is what 
govet'nors and the priesthood have always aimed at. They 
have always endeavored to persuade the people, that it is 
for their own good they should be kept in the dark. That 
the people neither ought, nor need to think for themselves^ 
on subjects relating to government or religion. That those 
who would encroach on the exclusive right of the govern- 
ment to regulate the politics; or the exclusive rjght of the 
priesthood to regulate the religion of the country, are un- 
principled innovators, Jivho wish only for anarchy and 
confusion ; and tempt the people to intermeddle with sub- 
jects which they cannot understand. History shows how 
very successful these two orders of society have been^ in 
this most daring attempt. Let us see then, on this theory 
and pretence of the right of government to dictate what 
the people should hold as true, and what they shall be re- 
quired to reject as false and dangerous — let us see the kind 
of opinions likely to be inculcated and prohibited. 

And first it may be assumed, that government will take 
care that no opinions shall be propagated, adverse to their 
own power or interest, or calculated to throw light on the 
errors and abuses committe'd by the class of men who com- 
pose the government, by persons high in office. Self de- 
fence will be the first object. They will secure them- 
selves as much as possible, in the first instance, by all 
means of keeping the public in the dark, and suppressing, 
and prohibiting all investigation of political abuses. The 
rights of the people must never interfere with the claims 
and pretensions of those who govern them. Such in theory 
appears likely to be adopted as the line of their conduct* 
What has been the fact ? In Austria, Prussia, Russia, 
France, Spain, Portugal, Italy ? Look at the voluminous 
doctrine of libel in Great Britain ; the banishments to 
Botany Bay, of Muir, Palmer, and Gerard ; the numerous 
prosecutions during the administration of Mr. Pitt, and 
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Ute trembling jealousy of the ministry of Great Britain^ 
during the whole reign of George the Sd, and until the 
present administration ; whose wise and open conduct has 
enabled them to defy the test of public investigation. 
What has Mr. Je£ferson, Mr, Madison, or Mr. Munroe 
lost, by setting the same example here? I have noticed the 
British doctrine of libel : is not that also, in great part, 
adopted, even in this country ? The words of the sedition 
law, the favorite act of Mr. J. Adams and his coadjutors, 
are in exact conformity with the speech of the attorney- 
general, and the charges of Powis and Allybone, on the 
trial of the seven bishops ; and appear to have been dopied 
from that loyal exposition of the rights and privileges of 
men in power. Yet has the sedition law been determined to 
be constitutional by the federal judges under Mr. J. Adams^ 
adininistration ; and the principles of that act are sanctioned 
in this country, so far as those decisions can support them* 
So that throughout the United States, every man may be 
forbidden (out of the walls of congress) to publish any 
thing that may even tend to bring an incompetent, a negli- 
gent, or a dishonest public officer into merited contempt ! 
Public opinion has prevented hitherto there-enactment of 
the sedition law, and keeps the judicial doctrine of libel in 
check. But there is nothing else to prevent its revival ; 
and although the officers of government are not screened 
by a positive act, I see nothing to prevent the undefinable 
and plastic common law of the parent country from being 
called in aid ; for the sedition law expired without being 
repealed. Power and patronage are, for the most part, but 
t6o successful in giving the tone to public opinion. 

The alliance between church and state, by which the 
former is contented to play the prostitute to the latter, in 
every government in Europe, has produced a similar effect. 
The priesthood inculcate from earliest infancy, the necessi- 
ty of passive obedience to the powers that be ; and the lat- 
ter, in return^ prohibit all discussion, by which the privi- 
leges and pretensions, the powers and emoluments of the 
priesthood, and their ecclesiastical and theological doctrines 



46 

shall be called in question. Between these orders of 
society, the minds and the bodies of the multitude are kept 
in fetters. They are taught that discussion is a crime | 
that it is their interest to be blindfolded and led : and those 
are represented as anarchists, disorganizers, and the worst 
enemies of society, who attempt to remove the bandage 
from the public eye. Hence, the libel code abounds v^th 
what are called the crimes of seditious publication, blas» 
phemy, and heresy : and even in many parts of this country, 
it is held as a crime in law ; and it is every where a crime 
in public opinion, to examine the foundation of those 
opinions which the clergy are pleased to deliver as the 
truths of divine inspiration. Vicegerents and representa- 
tives of the Almighty, as they assume to be, the ministers 
of each of the discordant sects, would willingly extend this 
prohibition, in favor of their o^n sectarian tenets. Happi- 
ly for the people, the law has gone no where in this country, 
beyond the truth of Christianity in general. And that is 
going too far : for our legislators, our judges, and our 
clergy, are not sufficiently aware, as it appears to me, of 
the doubts they originate, the handle they give to unbelief, 
and the manifest injury they do to Christianity, by suggest- 
ing or proclaiming that it requires any support whatever, 
beyond the reasonable evidence on which it rests. That 
is the proper stand for Christianity to take, and on that 
ground it may well be satisfied to stand or fall. We have 
indeed in this country, dissolved the unholy concubinage 
between church and state ; but it is impossible for an ob- 
serving man to shut his eyes against the coquetry con- 
tinually going on between our politicians and the clergy, 
particularly of late years. We ought to remember, that 
these classes have never coalesced but for the purpose of 
duping the people for the common benefit of the contract- 
ing parties. 

In the second place, under this branch of the argument, 
if power be given to what is usually called the government 
of a country, to say what opinions may be published, and 
what opinions shall be punished, the whole knowledge, 
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tilent^ and intellect of the country, is under the absolute 
guidance and control of its political rulers : and the more 
it is SO9 the worse is the government of the country, the 
lower is the grade of intellect among the mass of the people, 
and the greater are the obstacles to public prosperity. 
That such is the case all over the world, I appeal to the 
present state of all the European governments ; wherein, 
the national force, energy, and e£fective power, is in exact 
proportion to the permitted freedom of the press. The 
present enlightened ministry of Great Britain, are fully 
aware of this most important truth ; and happily for that 
country, act in conformity to it. It is not that the liberty 
of exposing, for instance, the errors and abuses of the politi- 
cal system, or of the church establishment, operates as any 
immediate cause of the preponderance of Great Britain in 
the politics of Europe ; but this it is — that energy of intel* 
lect is increased, as the field of its exertion is extended ; 
and where all the people are excited to intense reflection 
and incessant discussion, upon every subject of human 
interest, the pqwer of the mind must in such a country, 
receive continual and unbounded accession of strength and 
energy. Such a people must be, as they are there, a su- 
perior people. 

In the third place, under this head of argument, if 
government be permitted to exclude any questions from 
public discussion, it must be because the government deems 
that they cannot be discussed consistently with the general 
welfare of society. Hence the sedition law prohibited the 
discussion of any public question, in such a manner as to 
bring even by remote tendency, the measures of administra- 
tion, or the conduct and characters of public officers into 
contempt with the people : and this, if it can be made so 
by judicial decision, is in principle, the law of the land at 
this moment. There was no exception or limitation : the 
expression was not, undeserved contempt : if it tended to 
bring contempt on negligence, weakness, or wickedness ; 
no matter, it was a crime. If the public welfare required 
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iUch a law, and our governors, for thp time being, pasaed 
it on that pretence, what prohibitory law may they not 
pass on a similar pretence ? Does not this look like the 
conferring of despotic power? The punishing of all in- 
vestigation into its exercise, follows as a necessary conse- 
quence. Upon the exercise of this power, under the pre- 
tence of the general welfare, there actually exists no 
control, but the vague and uncertain influence of public 
opinion, — a check, I allow, of very great importance, in 
modern days, here, and in England ; but too fluctuating 
for permanent reliance; especially where gag laws may 
be enacted at pleasure, in aid of court patronage and in- 
fluence, to bias and control it. 

(e) Moreover, one q/* /Ac highest gratifications of hiw- 
man existence — the most important and efficient stimt^ 
lus to mental labor, is the expectation of being able to 
communicate to our fellow men, the results of our inquiries 
on questions that we think will interest them, because they 
have interested us. To have this natural and most useful 
propensity prohibited and suppressed — to lose the result 
of our lucubrations — to be deprived of the pleasure and 
the profit that may arise from ulterior discussion, and to 
be made liable to punishment for our endeavors to add to 
the .mass of what we deem useful knowledge — is indeed to 
throw a damp on that generous ardor for the improvement 
of our species, which is the distinguishing ornament of 
the human character. The embargo thus laid upon the 
publication of obnoxious opinions, may serve the purpose 
of men who dread the result of public discussion, and who 
declare all opinions obnoxious that are so to themselves: 
but the public ought carefully to inquire how this prohi- 
bition is to operate to their benefit; while they (the 
public) are at liberty to adopt or reject the opinions pro- 
posed, according to the evidence with which they are 
accompanied. Again : Who are the advocates of freedom 
of discussion ? The friends of freedom in every other 
respect. Who are its enemies ? Those who subsist by 
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polhieal abuses or by clerical superstition. Look through 
Europe : is. it not so ? The constant exclamations of 
these m^ against the dangerous consequences that would 
ensue, if all sort^ of opinions w^re advanced, however 
detrimental in their consequences to society, have formed 
an argument against the propagation of truth, and in pro- 
tection of private fraud, founded upon public ignorance at' 
every period of society, , It wa^ used on the first propa- 
giition of christfanily ; it vvas used at the reformation ;. it 
is now in cphstant employment, kept at hard labor by the 
defenders of kingcraft and priestcraft, in Spain, Portugal, 
Italy, France, and Austria. It is an argument nearly 
worn out, sinking under the task imposed upon it in Great 
Britain, where it still does infinite mischief. In this 
country , it is still used with mischiev6us efiect ;• but is, I 
hope, fast wearing awdy. What is the reply to it? Per- 
mit all sorts of opinions to be published and discussed, 
that they ma^j not make their way, like the mole, in un- 
derground darkness and privacy ; but that their fallacy and 
ill jtendency may be shown and brought forward in open 
day. In such case, where . is the danger ? - Who will 
adopt ttiem ? . Is it any wonder that the advocates of ex- 
isting abuses. should be anxious to throw obstacles in the 
way. of inquiry, when the millions upon millions, who 
lerm the g-resTt mass of human society, upon .whose labors 
the idlers of M descriptfons are fed, — who toil night and 
day, and scantily subsist on the bare necessarles^of life, 
to supply the splendor and the luxuries of kings, courtiers, 
and priests, seem born but for this purpose ; and would be 
reused' to energy, and break the bands, which their task- 
masters have imposed, if the press were really uncontroll- 
ed ^ In that case, what would become of from 35 to 40 
millions of dollars annually paid to the clergy of all de- 
scl^iptions in Great ftitain ? Is there not ten times more 
attachment to religion here than there ? Here, where it 
is left to its own support, and the clergy rely on the good 
will and respect of ^heir congregations } 

7 
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Again : Th6 following passage, fjx>in the first arttele of 
the 6th number of the Westminster Review, is pot so^ 
forcibly, that I am ten>pted to transccibe it, from pag^ 
289. '^ It would be hardy to assert, that to glye th*^ riglit 
<< of pronouncing on libel to a judge, is any thing more 
^* than anpther name for giving it to the government 
**' But there- are' many subjects, and these the most im^ 
*^ portant of all, on which it is the intQrest of government, 
^* not that the people shcnild thin*k right, but on the con- 
** trary, that they should think wrong. . On these subje<Sts, 
'* therefore, the government is in perfect surety , if it. bias 
^^ the power to suppress, not merely what are.called false 
<< and mischievous opinions, but under that imputation, 
<< great and iniportant truths. It is the interest of rulers 
^' that the people should hold slavish opinions Jn'poKties.; 
<Mt is equally so, that they should hold slavish opinions 
<* in religion. All opinions^ therefore^ whether in politics 
<*or religion, which are not slavish, the government, if it 
<^ dares, will be sure to agppress. It is the injterest of 
" rulers, that the people should believe all their pro^^d^ 
<^ ings to be the best possible. Everything, therefore, 
<* which has. a tendency to make them think oth^]:wise> 
*^ and among the rest, all strictures, however well de- 
« served, government will use its most strenuous exer- 
** tions to prevent. If these endeavors could succeed — if 
'^ it could suppress all censure, its dominion, to whatever 
<^ degree it might pi^llage and oppress the people, would 
" be for evet secured.*' 

<^ This h so palpable, that a man must be either insln- 
« cere or imbecile to deny it : and no one, we suppose, 
"will openly affirm, that Rulers ought to have the power 
" of suppressing all opinions which they ma^ oall mis- 
y chievous — all opinions which tHey may dislike. Where 
'< then is the line to be drawn ? At what point is the 
** magistrate's discretionary power ofsuppressing opinions 
^' to end ? Can it be limited in such a manner as to leave 
"him the power of suppressing really mischievous opia- 
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-^'ibiiBy without giving him that of silencing every opinion 
'^'hostilfl! to the iadefiaite extension of his power? It is 
** manifi^t even at first sight, that no such limit can be 
<^ UeL If the publication, of opinions is to be restrained, 
^merely because they are mischievous, there must be 
^^'somebbdy to judge what opinions are mischievous, and 
** wfeat the reverse* It is obvious, there is no certain and 
^* universal rule for determining, a priori, whether an opin- 
**4on be useful or pernicious; and that if any person.be 
^^ authorized to decide, unfettered by such a rule, that 
^' person is a' despot. To decide what opinions shall be 
.^ permitted, and what prohibited, is to choose opinions 
^ for tfae'people ; since they cannot adopt opinions, whidi 
'*' are' not suffered to be presented to their minds. Who- 
-<* ever chooses opinionB for the people, possesses absolute 
^Control over their auctions, and may wield them, for his 
f^ own purposes, with perfect security* '' 
' ' ^^ It' thus appears by the closest ratiocination, that there 
^^18 no medium between perfect freedom of expressing 
*^^ opinions, and absolute despotism. . -Whenever, you in- 
^ vest the rulers of the country with any power to sup- 
^ press oploiotis,.you invent them .with all power: and 
^ absolute power of suppressing opinions, if it could be 
f* exercised, would amount to a despotism far more perfect 
. ^' than any which has< yet existed ; because there, is no 
f' country in which the power of suppressing opinions, 
^* has ever, in practice, been altogether, unrestrained.'' 

It cannot, in the present day, be exercised in any coun- 
try to the extent claimed by the government ; because 
.tiie extension of kno.wledge, -knd the formation of that 
• strong check now termed "public opinion,'' prevents it. 
But the right of government^ in this respect, is never^lost 
^ght of; and is kept up by continual claim. 

I conclude therefore generally, that much good and no 
injury will. ensue to the public interest, by permitting the 
Unlimited, unrestrained, unpunished investigation of any 
and every question of a public character, and of whatever 
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deaeription.. The public interest •requires ibti erery dii& 
cult question should bepatiently-and deliberately examifi- 
ed on- all sides ; under every f lew in which it presto.ttt 
itself: that no light should^be excluded ;- but evidence 
and" argument of* every kind, should have therr full bear- 
ing. It is thiis that the doubtful truths of one generation, 
become*the axioms of the next; and that the painful re- 
sults of laborious invt^sligation and deep thinking, gradti* 
-ally descend from the close ts^of the learned, and pervade 
the mass of the community for the common improvement 
of mankind; * • 

The question here agitated was first dis&ussed by Mr* 
Anthony Collins, in his^ discourse on free inquiry, pre- 
fixed to his grounds apd reasons of the christian religidif/ 
in 1724. In 1787, 1.also had to take Up the sam& abstraot 
question ; and as my arguments do not occupy diuchhspacey 
I shall repeat them here. (Tracts, p. 169*) — It is in all 
<:ases whatever, expedient th^rt an opinion of supposed 
importance and imagined to be true, -should be^ubjeeted 
to- public investigation. Such an opinion tnust be true or 
fsiUe : if false, it must be clearly and evidently so ; or 
plausible but fallacious reasons may be urgeU in its de- 
fence. Let us suppose it true : then, — 

li It is always more expedient that truth should be 
propagated than error : long experience,* thronghoui the 
whole iiistory* of literature, has settled this 'beyond the 
reach of doubt: but'if'the truth be suppressed, the error 
is,in fact, propagated. 

2. Although some • temporary inconvenience might 
arise from the propagation of a truth, yet this is the case 
with some of the most important and useful truths we zfe 
acquainted with : hence, this argument would prove too. 
much. 

3. Whatever inconveniences might arise frota the 
publication of an important truth, like all other inconve- 
niences, , they cure themselves, in the natural course of 
things ; so that the ultiniate result of any truth must be 
purely beneficial. 
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' 4. The irisiking'knmvn a truth is, of itself,' 8t berttlft 
good r the Inconvenience that may result from it,* is 
problematical only/ The circumstances^ should be Very 
strong that are to induce? the' suppression of a certain good, 
through, fear of a possible evil. • 

5; It is a settled pointy that we are not to argue against 
the use 'of a thing, from thepossibility of its being abused : 
for to "what good thing will not this objection apply?.- .^ 

6: Among the innumerable experiments that*have beei^ 
made on 'the propagation of tfuth, what instance can be 
produced wherein more good than harm has not resulted 
froni its extension ? Our object in- seeking trntjif is to 
increase the sum of human happiness. ' Can error lead us 
to it? ^ 

* 7; The argument against the expediency of divulging 
an opinion, although it be true, from the possibility, of it« 
being perverted, has been sb. much haqkneyefd, and has 
served so Often as the last resort to the confuted* abettors 
of political and ecclesiastical tyranny-, in particular, thiit 
every man of literature, who has attended to the history 
of any important opinion, ethical, theological>.or political, 
rejects it, as the mark of a bad cause,!— as the last refuge of 
retreating error* . * * . • * 

8. This has been the case so notoriously, that the le- 
gislature of every nation in Europe, though in gen^rdl 
well disposed toward every Testriction on civil aiwi reli- 
gi^s liberty, has been under the necessity, in the present 
advanced .stage of knowledge, of relaxing its former se- 
verity toward the propagators of new opinions. Finding 
in the first place, that the mind of every man of sense 'and 
spirit, revolts at the restriction : and in l^he. second phee, 
that many opinions, formerly regarded as most dangerous 
and fallacious, hav^ been found by experience, to he -well 
founded and beneficial. 

Hitherto I have argued on the supposition that the 
opinion objected to, is the true\one : but you ^uppdse it 
fake. Then, — 
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' ^. If it be ble&rly and efficiently false, ao as to iie6d' no 
l^ftitation, the reasons fail for objdctin^ to its publications 
fpr by the supposition, it can do no harm. 

2. But suppose plausible and inge/nious arguments may 
be Urged in its defence : still all the preceding arguments 
will hold good, with respect to the person who has adopt- 
ed th6 opinion ; because every man musfr ultimately think 
for^.himself; and not another for him: and although h^ 
judge wrong, yet an erroneous conscience is universally 
considered as obligatory. So that if the preceding argu* 
ments are of weight, lie is morally bound to adhere to the 
opinion he has adopted. ' ' . ' 

3. As truth will always bear discussion, there is no 
doubt of a fallacy being at last refuted, if it be promiri- 
gat^d: as it is in all cases, easier to defend truth than 
error. But if this discussion of a false opinion be pro- 
hibited, how can it be refuted 7 

4. The more strictly a false opinion is cdtKieaded or 
suppfessed; the less lijsiely is the true opinion to be known* 
Many an important truth is more extensively propagated 
by the discussion of Jt9 Opposite error. 

5# 'Where, from the supposed inexpediency of publish* 
'ing it, -a plausible but fallacious opinion is concealed, it 
is far more likely' to do harm tharf if it were known ; be- 
cause, among those who incline to the true opinion, many 
will tiot eih'brace it firmly, on acc6unt of the opposing 
plausible arguments: while man^ will incline to, or adopt 
the fallacy on the strength of such arguments, which ai^ 
not refuted, because they are withhblden from public ii^ 
eussion. 

d. There can be no discussioti without a false opinion 
^hd a true one, as the subject matter. It is a known fact, 
from universal literary history, that the discussion bi any 
opinion, generally brings out many important truths col- 
laterally, which WQuld never have been known or attended 
• to, if the discusse'd fallacy had not been advanted. From 
this source alone, I should have no doubt of proving, 
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that thq promulgation of every fake opinion on subJ€€t8of 
importance, has "been upon the whole, productive of lixuciv 
more good than harm. ^Cxa^mine the history of the re- 
fioi'mation with this View : the undisguised claims of the 
popish clergy, occasioned an exarmination into the cha-» 
tacter of .those claims: and that brought on the impulse 
given to the human intellect, by the ardent and manifold 
discussions of that eventful period. • ' 

Such are <the chief arguments on. which I found.the exr 
pediency of publishing any and eyefy opinion on subjects 
of. importance, whatever may be its real or^ supposed tenW 
dency. Magna est Veritas et prasvalebit., . Indeed, if I 
were asls;ed what opinion, from the commencement of. fats* 
tory to the present day> has been productive of the most 
injury to mantkihd ? I should answer without hesitation^ 
the inexpediency of publishing sentiments qf supposed 
bad tendency. It is this opraion, principally, that has filled 
Europe with bloodshed, almost cinremittingly, for 17 cen- 
turies ; for it is this opinion that has induced the tyrah- 
nicial interference of the civil power, not only -in politital 
discussions, but in questions of mere tlieoreticajt contro* 
versy;' and punished meA, without number, for suppo^d 
<nistakes in matters of opinion,- whose lives, and mannei:^ 
were innocent and irreproachable : as if opinions might he 
adopted or rejected at pleasure, knd any deviation from 
the prescribed standai:d was a crime. The governors, of 
the people, in every Qountry upon^ earth, have, during thiK 
long period, repeated with indefatigable perse ver^ince; the 
bloody experiment of dragooning their subjects into ti-i 
)en(^ and uniformity. Thank heaven .! repeated disap^ 
pointments, and more ^xtenc(e(l knowledge, have conside- 
rably relaxed, their effqr1|6, .especially in this . country, 
(England.) I hope the day is not far distant, when it 
will be consideFed as an a:!^iom in politics, that uniform 
good conduct is, of itself, quite enough to constiti^tt a 
gOQdbitizenI and' that actions alone, and not ohnion^, 
are 'the pi'oper objects of a magistrate's coAt^oL Sueh 
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^^re-itty «eniimeitts in t78T, and my subsequetit ex[^rf« 
dnee has only, served to confirm them: 

Having assigned, my reasons, why uncestrained and 
Unpunished diseussbn .should be allowed as< a general 
priitciple, and extended* to every subje(it ,of controversy 
without exception, I wish to consider more particular!/ 
ihe class of subjects that have given rise to the Law of 
L]ji£i« in .England and m this country, as delating to pui>^ 
Itcatlons,^ first oipoliticuly and next of a religious charaa- 
tetf.v If I show that the whole system of the law ei libeU 
in. political ^questions, is based vUpon the necessity of sbut-^ 
ting out all argument and inquiry as to* the character and 
conduct of men in high office — all investigatron of errors 
iindabuses in the laws or government of a country ;. that 
the i)vhoIe tendency of the law of libel, is to deprive Ihe 
people of the* means of information as to the extent of 
their own rights. afid privileges,. and the infringements 
made .upon them by the^bad intentions, mistakes', or miai- 
eo^tduct df thenr pubKc servants^ that the manifest effect^ 
as well as design of the law of libel, is t(^ blind thb eyes 
of the people, and not to dispense^ but withhold useful in- 
formation, — I say) if I show this, satisfactorily, tothe mind 
of a reasonable man, I assign sufficient cause to abolisR 
the whole of <this iniquitous. system. If I show further; 
that the judges, as a body of men, have^ with few exCep-* 
'tioas, played into the hands of government, and struggled 
to make their decisions conformable to the interest and 
wishes of "the powers that be," ^nd'that ^he whole of 
the law of lib^l is neither statute law,, nor common 'law^ 
but judge-made, bench-enacted law, iniquitously impds^ 
updn the people, and 'countenanced by the political rulers 
of the country^ because it is a S}r5tem subservient to the^r 
intefest and pretensions, aiid cal ciliated to obstruct the 
prying eyes of public inquiry,— i-I ^all assigp 'cause 
enough for the representatives of the people to prevent 
tU^'bw.of libel from being in force hered'ftei'; so. far as 
political investigations are concerned. . 
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If I make otit the same case by the same train of reason- 
ing, as tb ecclesiastical and theological questions, and 
show the absurd inveteracy of, the priesthood against all 
investigation, which might endanger any of their tenetSi 
Of jeopardise any of their interests ; that from' the begin- 
ning to the present day, they have struggled with might 
and main to establish the reign of ignorance and impos- 
ture ; and that the judges of the land have lent them- 
selves in support of the claims, and aided in confirming 
the views of the priesthood, by placing religion on the 
basis of public ignbrance,— I shall have a right to draw a 
similar conclusion, as to the law of libel, ecclesiastical as 
well as political. 

Thd restrictions on the press, are more despotic in every 
part of Europe than in England. -If, therefore, I deduce 
my examples from 'British law aiid British practice^ I 
shall argue from the instance most favorable to the opin- 
ions I oppose, and most applicable to the history and 
circumstances of our own country. I shall endeavor, to 
do this. 

There are two late digests of the English law'of libely 
both dedicated to Lord Ellenborough, and of approved ' 
repute at the English and American bar : the one by Mr« 
S'tarkie, and the other by Mr. Holt : Starkie's Treatise 
(m l:he Law of Libtel, 8vo. London, 1813 ; Holt, on the 
Law of Libel, with a reference to American cases, by A.. 
Bleecker, Esq. New-York, 1818 ; which cai| be consult- 
(ifd : and which, with the State Trials and some late reports, 
will suffice for all the factrand cases I shall h^ve occasion 
to cite. ' • 

Libel has been defined by Lord Coke, and after him by 
all the compilers, viz. : Hawkins, Holt, Starkie,;— any 
publication that tends to provoke a breach of the peace. 
But this will not apply to one half the cases adjudged to 
be libel ; and it will apply to innumerable cases that have 
not been so« A bottle of Madeira ^nay have that tenden- 
cy ; a young lady, courted by several suitors : religious 

8 
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discussions hwe produced mbr6 breaches of the peace, 
and more faiurders, legal and illegal, than any other .cause. 
For the legal extent of tendency^ — see the late« case of 
Hunt vs. Bell. 1 Bingh. Rep. 1. 1822.-^Some persoa 
with equal truth and wit, has defined libel to be, — any- 
thing that hurts the feelings .of any body. 
The doctrine of libel has been decided to extend, — > 

« 

1. To any thing written concerning the affairs of the 
government, without special license. — 3 State Trials, Har- 
grave's ed. p. 57 ; 4 St. Tr. 304. This point, howevei*, 
has been tacitly given 'up in practice. , 

2. Against the state or constitution.— <-Holt on Lib. 
ch. 5. . . 

3. Any tbing tending to bring the measures of goverrf- 
ment into hatred or contempt; whether deservedly '6r 
not, cannot be made a question. — Attor^iey-General, in the 
trial of the 7 Bishops, 4 St. Tr. 304 ; 5 St. Tr. 627 ; 
Tutchin's case per Holt — ^per Lord EMenborough^ in Cob- 
bet's case, 1804 — per Chase aad Peters, in Cooper's 
case, under the Sedition Law, 1800. 

4. The same'against any officer of government. Utsup. 

5. Against parlianieDt—^Holt on Libel; Owen's, case, 
11 St. Tr. Append. 197 ; Stockdale^s case. 

6. Against courts of justice, qr impugning their deci- 
sions ; that is, in the adopted phrase, affronting the public 
justice of the nation.— 3 St. Tr. 605. 517 j 1 St. Tr. 330; 
2,Term Rep. 199. per Buller and Ashurst. 

7. Against persons in high station generally: by qui 
tarn action under the stat. Scand. Magn. 

8. Against magistrates of any description, — St. Tr. ubL 
sup. even a dead jnagistfate : for it is a libel against go<^ 
vernment that never dies. This • is one of Lord Coke's 
Star Chamber law fictions. — 5 Co. Rep. 125. 

9. Against the revolution of 1688.-^Starkie on Libelsj' 
508. 

10. Against the law, of laws. — lb. 50b*. { 

11. Against hereditary right. — lb. 509 .• 
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IS; Against persons dead and buried. — Lord Coke, m 
the Casede lib. famosis, 5vRep. 125; Rex vs. Topham, 4 
T. Rep. 126; Rex vs. Critchley, Hil. 7. Geo. 2 ; Case 
of Libel on the deceased Lord Cowper. 

13. Against morality and public decency. 

14. Against the law of nature. 

15. Against the law of nations. Libel on foreign po- 
ientates;— Chev. D'Eon's case;* Vint's case, for a libel on 
the EmpjjBSs pf Russia ; Peltier, for a libel on Buonaparte, 
defended by Sir James Macintosh. 

So much for political libels. In these cases, it is taken 
for granted, according to the. usually received law and 
definition pf libel, that the fictitious persopages, the moral 
entities, (as Pufiendorf calk them,) the imagtaary beings, 
entes rationis, called tht Government : the Constitution : 
the State : Hereditary Right t the Law : the Law of 
Nature: the Law of Nations: &c. &c. being very irrita- 
ble and quarrelsome personages, may b6 excited to com- 
mit a breacji of the peace, in revenge for being libelled ; 
for libel is only indictable, as tending to a breach of the 
peace. These are among the hundred fictions of law, thai 
common sense stares at with astonishment. 

16. But libel may be against religion in general;- and 
therefore against the catholic religion : for Prisot's Opin- 
ion,^ Year Book, 34 Hen. 6. fol. 38. & 40. Anno 1458. on 
which (by a gross mistake or grosser fraud) the whole 
doctrine of religious libel rests, was given long before 
the reformation.. . ' 

17. A fortiori, in these our days, against the protestant 
religion. . ^ 

IS. Against the Christian religion, as by law established. 
-r-Holt on Libel ; People vs. Ruggles, 8 Johns. Rep. 290 ; 
Act of Pennsylvania, 1800; Act of Massachusetts, 1782 ; 
Act of New-Jersey, 1796. What constitutes the Christian 
religion, has never been settled and determined in any 
law book, by any decision, or even in any treatise of re- 
ligion, within the course of my reading. Let a Catholic^ 
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a Protestant) a Trinitarian, Asian, Sebeltian, Calvinist^ 
Universalist, Unitarian, sit down and 9gree in ^ definitions' 
if they can. • , • 

19. Against the character of Jesus Christ.-7-Woolstopf^ 
case. 

20. Against the doctrine of the Trinity, by act of W. 3« 
now I believe repealed. 

21. Exposing ^ny part of the holy- scriptures to denial^^ 
contempt) or ridicule ; as the pentateuch. — Peter Annet'^ 
ca)se, Hilary, 2 Geo. 3. . 

22: Any thing in derogation of the book of common 
prayer ; as in Reaches. case, 1:664. Ox against infant bap«< 
tism ; as in BarCh. Legates case, J^mes I.; Vid* Append. 
to 6th vol. of State Trials. - " 

23. Or against the Nicene X)r Athanasian (breeds.-* 
Hone's case of parodies, before Lords Ellenborough and' 
Abbot. In our American liturgy, we have, struck out the 
latter of these creeds. 

24. Juibel may be committed against private persons. . 
All this long list is an encroachment on the common 

law, under the construction which the occupants .of. the 
British bench have given to xL The lUw of England 
really, is what the law of this country isy as Jaid down by 
Judge Parsons, General Hamilton, and Judge Kent 3 no* 
thing is a libel which is written /rom good motives and 
/or justifiable ends : and to show this, the' truth of the 
facts charged as libellous,- may be given in evidence; and 
this, whether against public measures, public officers, or 
private citizens. 

The laws against libelling public officers and great men 
(Isesas majestatis) were enacted and enforced under Sylla, 
Julius Ca&sar, Augustus^ Tiberiu^,- and Domitian. (Holt.) 
The Laws de Libellis famosis, I apprehend Coke was not 
aware, related chiefly to the delaiores or informers. 
This extension of the principle of these laws in England^. 
by Stat. West. 1. and 2 Rich. 2. relate to the spreading of 
^&e reports concerning persons in high station. To 
these succeeded the Statute dc Scandal. Magnat. 
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l^ese prosecutioM for libel were principiilly brought 
in the Court c^f Star Chamber, a court consisting (as Lord 
Coke calls them) of the grandees of the^realm, and acting 
without a.jury. This court, organized by Henry Vth^and 
his son Henry 8th, behaved as a .court so organized might 
be expected to behave, till the outcries of an insulted and 
indignant people caused it to J>e abolished in 16 ch. 1. 
Anno 1641- It was a great favorite of Lopd Cokoy who 
aeems to exult, that Jt doth keep^aU ^ogland quiet.-r-4 
Inst. 65. ch. 5. No wonder : its continuance constituted 
d' reign of terror in that country, Mr. .Holt, the coo^piler 
of the Law of Libel, seems to participate in Lord Qoke^s 
kind feelings toward that infamous tribunal 3 which, if -w^ 
believe Mr. Holt, ex;red only in extending its jurisdiction 
tdo far; and. not in its law: an opinion very grateful, I 
doubt not, to the legal palat^ of his patron, Lord £!Uen» 
borough. .The general law of libel was hot systematized 
or digiested till the Star Chamber propositions, (for deciBions 
they were not,) in the fanious case, de libeliis /amosis, ,S 
James I. 1607, r,eported by Coke, Rep. pt. 5. p. 125', 
whjO appears jto hav« brougjit on the causes, and drawnjup 
the.positions, (see Rjstynham's case, St. Trials, vii. p. 108.) 
so often referred to since his time. They. are in substance 
a3ibllows> viz.: . 

1. A libel may be made against a private person, Qt a 
man in public station, by writings, words, signs or pie^ 
tures. In the first case, of a private person, it is punisha- 
ble, because it incites to a breach of ,the peace : in the 
second case, it also brings sjpandal on goyemment./ 

2. Although the person libelled be dead, it is punisha-. 
ble, aj} inciting to a breach of the peace« . i[The case before 
the cojurt, was that of Lewis Pickering, who had written 
a ballad on a dead, and also on a living archbishop. The 
case was not argued; for the defendant confessed and 
sub(nitted.) 

3. A libeller shall be brought to trial by indictment, by 
bill^ or ^n the Star Chamber ; on his confession ore tenus. 
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He 8haII be punished by fine and imprisonment^ by piUory 
and loss of his ears^ as the case may require; 
^ 4. It is not material whether the libel- be true ch* false, 
or the' person libelled be of good* or iU fame : for a party 
grieved ought to resort to the law^ and not to libel. 
' Upon this judge-made law, not founded on any ques- 
tion or any argument theq^ before the court, unsupported 
by any statute,- or any previous decision, it may well be 
remarked, after Daines Barntigtod, (Ob, on the Stat 94,; 
that the only question before the court could have been^ 
the amount of punishment to be inflicted on a defendant 
who had submitted, and on whose offence there ectuld 
have been no trial. . 

That the arehbishop who complained, was not a ma- 
gistrate : he attended the Star Chamber only, pro salute 
animrse. 

That the prohibition of libelling a dead person, forbids 
fl^I history of times past ; for, as the court held, a govern- 
ment never dies. 

That the truth cannot be given in evidence, in cases of 
libels,, was then for the first time propounded^ Even thi« 
proposition was denied in substance/ by Powell And HaK 
loway, in the case of the 7 Bishops ; and it was in fact 
denied by Coke himself, in Lake v. Hat ton. — Hobt259. 

That a person may be guilty of libel, by signs or pic- 
tares, could not have been before the court, in a case of 
a song only. 

The whole, therefore, is completely extrajudicial, and 
amounts strictly and literally to a code of laws drawn up 
by Coke, and enacted by the judges of the Star Chamber, 
on their own authority, not arising from the case before 
them, but with a view to cases that might arise. • ^nd 
this is ike foundation of the modern law of libeL I defy 
tkelakvyer who reads this, to show me any other. 

In 1633, Prynne wrote his Histriomastix, a philippic 
against stage plays and Sunday sports. In the accusation, 
it is sktated, that therr majesties sometimes were present 
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at sta^ plays; and it was theVefore a libel on tbiem. 
Prynne was fined dB 1 0,000, -branded in.the forehead, con- 
demned to perpetual imprisonment, slit in the nose, apd 
bad bis ears eropped. The House of Commons to be 
sure^ many years afterwards, declared the .sentence iller 
gal. — ^St. Triala, vol. 1. p. 418; lb. 430., same year. 
Lord Balmerino, indicted for having mentioned, with all 
humility, that his majesty had put notes or marks agarnst 
the names of certain persons who voteid against the act 
relating to church government, '^ whilk is^ ane fearfu' 
^Hhing,, ibr ane subject to pry into the gesture of hi« 
<<sovVeign in hi? Supreme Court, and tending ,t6.di* 
^^minish the gloriousr* estimation and opinion of our 
« royal persons' equity and justice, in the hearts of our 
** subjects.^' — This libel was the humble petition of divers 
nobility and commissioners in parliament. Lord Balme- 
rino was convicted, but pardoned. The court of Star 
Chamber was put down *y but. its spirit still ranged abroad 
like a roaring lion,, seeking whom it might devour. In 
the trial of H. Carr, 1680, St Trials, vol. 3. p. 57, Sir 
•Geprge Jefferies, the' Recorder, states, that by the opinion 
of alt the judges, it is ,the law bf the land, that no one 
sl>all ofier to expose to public knowledge, any thing that 
concerns the government, without the king's immediate 
leave. In the same year, however, (1680,) the House of 
Commons appointed a committee to examine into, the 
decisions of the coasts, in cases of libel:, and the com- 
mittee reported 12 or 14 cases tyrannical and illegal. 
The House reversed the decisions;, and ordered Sq^oggs^ 
Jones f and Weston^ justices of the King^s Bench ; and 
North of the Common Pleas, to l)e impeached : and pe- 
titioned for the removal of Sir George Jefferies. — St. Tr. 
p* 217. 3)^ Ca. 2. 

It was upon^ this occasion that Sir Francis. Winnington 
observed to the House, — *' the state of this poor nation is 
« to be deplored, that in almost all ages^ the judges who 
" ought to be the preservers of the laws, have endeayx>red 
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<^ to destroy them.'' Af what period of 4he English his* 
tory have they not been subservient tb the views "of the 
court ?* 

3 St, Tr. 517.— In^the trial of Thompson, Pain, and 
Farwell, (1682,) the Lord Chief Justice lays it down' as 
law, that no private person lias a right to find fault witf^ 
the justice of the nation ; thkt is, wi^h the proceedings in 
coitrt.w-See also 1 St Trials^ 353 ; 3 St. Trials, 505. * 

. St. Trials, vol. 4. p. 304. — June 29th, 1688, came on the 
trial ^of the seven Bishops, for presenting an bumble rfe- 
monstrance to his majesty, agaiAst his gracious declaration 
for liberty of con3cience. The judges were Sir R. Wright, 
thief justice, Halloway, Powel, and Allybone, justices : 

* A lawyer of Philadelphia, Willi^tm Ravle, Esq. has lately published a 
« View of the Constitutiop of the Uuited States," in which I fiod the foDoi^- 
ing complimeDt to judicial integrity, p. 273 ; " Party tpirit never eorUam- 
'* nates judicial functions " Every honest and well read lawyer will look 
aghast at the unblushing liardAiood of this assertion. But this same Mr. 
Itawle was a prominent character Among the iilnya federal party, daring 
the period emphatically called in Pennsylvania, the reigq of terror. ^ He 
was prosecuting attorney for the eastern district of Fennsylrania ; appointed 
under the administration of Mr. J. Adams ; and he was in that character, 
a coadjutor of his honor Judge Chase) of notorious memory : I make no 
complaint of his conduct on that occasion : but if Mr. Rawle*s opinions 
were not duly estimated by the pnblic, I might be tempted to say more pa 
this subject. Perhaps Sir Francis Winnington may not be autbority with 
Mr.HawU: I therefore offer the following—General Alexander Hamilton, 
in the famous case of the People^gainst Croswell, (3 Johnson's cases, 353.) 
is of opinion, '* that the chepk. on the press ought not to be committed to a 
<^ permanent bench of judges, who may be tempted to enter int,o.the vlewt 
** 6f government, and extend, by arbitrary construction, the law. of, libels. 
*' How are our judges to withstand the combined force and spirit of the 
Mother departments ? The judicial is less independent here than in Eng> 
** land I and of course, we have more reason and stronger necessity, to 
*^ cling to the tria\. by jury, as our greatest safety. Men are not implicitly 
'* to be trusted in elevated stations.'' See Lord Camden's letter to Almon ; 
and Mr. Erskine's description of the judicial bench in the times of Charles 
1st and 2d, in his' speech, in defence of the Dean of St. Asaph. Mr. Rowle 
may perhaps mean, that all existii^ judges jire peVsons- of pre>eminent 
wisdom and kaowlpdge, of immaculate honor and integrity, perfectly free 
from all bias and prejudice, and unassailable, by any hum^ interest or 
passions. Granted. • • • . 
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Sir Thomas Powis, AttomeyrGdneral ; who stales, 'that 
** these persons are not prosecuted as bishops, but as sub- 
ejects, who censure his majesty's government, and give 
''their opiniohs on matters wholly relating tq law and 
•* government. • * » * * No man' may say of the great 
^^ men in. the nation,' much less of the great officers of the 
'' kingdom,' that :they do act unreasonably or unjustly, or 
^' the Kke : least df all, may any man say any such thing 
''.df.a king : fbr these matters tend to possess the people, 
'' that the government is ill administered ; and the con» 
<it sequence of that) is to .set. them on desiring a reforma- 
<*tiOn.*' The Chief Justice told the jury, that the only 
que^ion for them to. consider .was, whether the petition 
stated in the indidtment, was the same with that delivered 
to.^tbe king. Whether it was a libel or liot^ wa» a ques- 
tion of law for the judges to determine* Judge Ally bone 
said": 'f.I think, in the first place,^no man'can take upon him 
'f to write against the actual exercise of the government, 
H unless be have leave from the government, but he makes 
i* A libel in whit he writes, true or false. For if once we 
'' come to impeach the government, hy way of argument, 
** 'tis the argument that makes it the government, or not 
** the government. *So that I lay i^t dowq^ that in the first 
<* place, the. government ought. not to be impeached, by 
''argument, nor the ex^erciscof it shaken by argument. 
*' Then I lay it dpwn formy n€|xt|>ositiion, tjiat no private 
" man can take upon, himself to write concerning govern-. 
" ment at all : fop what has any private man tb do with 
f governmentjMf Jxis own interest be not stirred or shaken* 
"It is the b^si|iess of goveriiment to manage matters re- 
"^lating to government, and of subjects to mind their 
"own^ When I intrude myself into a man^s business 
<^, that does noteoncern me, I am a libeller." 

In this ease, it was kid down by the Lord Chief Justice, 
that the words false and seditious, were inferences of law,, 
ahdineed not be proved. Powel and Halloway, however, 
seem to think otherwise. The Lord Chief Justice, ip his 

9 
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ebarge> also stated, that whatever disturbs the gotreroment) . 
or makes mischief and a stir amang the people^ is within 
the case de libellis famosis, and is a libel. 

Hence it appears, that from the foundation case, intro- 
duced, organized, and digested* by my Lord Coke, <fe*/ite/- 
lis famosisy 5 Rep. 1S5. 1606, to the revolution of 1688, 
the constant struggle of the court, faithfully sujppofted'1)y 
the bench^ was to blind the eyes of the pufadic, as te the 

« 

measures^of government dnd the condcict of its officers : 
tb deprive the people of all information out of parliament : 
to screen public delinquency of every description, at coui^t 
and on the bench ; and to establish the^vorite poi^tion, 
that the people have nothing to do with the laws but to 
obey theni. . 

Let us see whether the doctrines of the bench have beeti 
more palatable si nee the revolution in England of 1688, 
than they Were before that time. St Trials, v. 5. p. 527. 
Ann. 1704. — John Tutchin indicted for a Hbel, and con- 
victed. The words- we're: " If We may judge Hby our 
^ national-miscarriages, perhaps no nation in Europe has 
<< felt the influence of French gold more than England ; 
'^ and it is worthy awf greatest lamentation, that our dbar 
<' country should be thus weakened by men of mercenary 
<^ principles 3 when countries inferior to us in strength and 
<< riches, aro secured from attempts of this nature, only by 
<< the fidelity T>f their people. What is the reason that 
<^ French gold has not affected Holland as well ts England , 
'< but that their ministry is such as is Entirely in the interest 
*' of their country, and altogether incorruptible. They 
'^prefer men that are knowing in their posts and Active in 
<< business ; while in England, we find out offices for men; 
'^ and not men for offices. By this, and by preferring men 
<< by interest and;favor, have the excise, the customs, and 
^< other branches of the revenue, intolerably sunk ; 'and by 
*< this means has the navy of Englahd, our great support," 
"been hitherto perfectly bewitched. Aiid cart Lewis 
" spend his money better, than in getting men into office 
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<* in England, who are either false or ignorant of busitfiess, 
^ or who^are his friends." ^ . 

' Lord Holt, Chief Justice, an honest man, but strongly 
imbued with the legal doctrines of the day, and devoted 
to bis patron^ King WilKam, in summing up on Tutchin's 
case, observed io the jury : '^ To say that corrupt officers 
-^' are appointed to the administration of affairs, is certainly 
** a reflection on government. . If persons should not be 
'^ called to account for possessings the people with an^ ill 
^'jopinion of- the government^ no government can subsist. 
** Nothing can be worse to any government, than to en- 
^^ deavor to procure animosities, as- to the management of 
** it; This has alway been looked upon as a crime ; and 
'^ no.goyernment can be safe unless it be punished. Now 
'< yottare to consider whether these words that I have read 
<< to you, do not beget an ill opinion of the administration 
** of government." 

Hence, whatever begets an ill opinion of the administra- 
tion of government, whether truly or falsely, (for libel is 
ruled to be independent of truth or falsehood,) is libelloijy 
and punishable. Surely^ where the press is open to bpth 
«ides ; where all th^ means of substantiating innocence, and 
disproving falsehood, are pre-eminently in 4;he power of 
the government ; wbere a simple denial o{ the /act would 
be sufficient to put the accuser on his proof before the 
public ; where the parliament, also, are efficient to correct 
the errors of conduct in the government, and who will not 
stir wiJthout reasonable proof before them, — what harm can 
arise from an accusation before the public, which is liable 
to contradiction and refutation by the same privilege of 
the press that gave it birth ? The sum and substance of 
ibis doctrine is, that np man shall be permitted (out of 
parliament) to publish any thing whatever, however well 
founded, that has the effect of accusing the measures of 
administration, whatever they may be, or of bringing them 
into public discussion ; as much panegyric as you please, 
but no finding of fault. Whether this doctrine be calculat- 
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ed to serve the caus^ of th^ pjablic, my j;e4der mint 
judge ; more especially ^ as it has been repeatedly and-lately 
d^tenninedy that a member of parliament has no privilege 
of I'epeatingy out of the house, what, he .said in it^.if.i^t 
should contain any thing that a judge tnaydeen^ lib€;llous«-r7 
Rex V. Creevy, 1 .MawL and Selwyn, 3,73. Mr. Creevy 
is a whig member, suspected of a tendency .to radicalism-; 
which will go far to explain this case^ and reponcile it 
with the casq of Home TooJ^e. * ^^ _ ; . 

St. Trioils, V, 9. p. 27i3. 17^9. — John Clarke lyas con- 
victed of 'a llbel^for insinuating tbat thp government was 
tyrannical, and Jthe ministry corrupt. • . < 

St Trials, v. 9, p. 255. 1731.— Richard Franklin indict- 
ed for suggesting that* the ministry mpant to break the 
treaty of Seville, and that a riHnor to that pyrppse pre^ 
vailed ; fined d^lOO. , ; 

In Easter term 1804, (Holt's Law of Libel, 125. 7 East. 
Bex V. Johpsoh,) William Cobbet was tried for a libel 
published in. the weekly Register. Lord !^Ienborough 
observ'ed to the jury: " It is no new doctrine^ that if a 
^^ publication be calculate4 to alienate the affections of the 
*^ people, by bringing the gomnnmetii into disesteeni; 
'' whether by ridicule or by obloquy, the person so*con- 
^' ducting ^mself, is exposed to, the infliction? of'-the law. 
^< It is a crime : and has ever been considered so.: whether 
^^ wrapt in one form or another. The case of the King v. 
^' Tutchiu, has'remov^d all amhiguity frpm the c^ue^tion.^' 
This doctrine was the ground of decision, in the^asea^of 
Holt, Wijnterbottom, Eaton, Wake^eld,. Sin^mpns^ and 
Jordan. Scq also 1 Hawk. ph. 73. sect. 7% and the cases 
collected in the notes to the American.,edition of Holt on 
Li^bel, 117. 135. Hepce, the recent, the present law of 
England,, propagated, detailed, approved, by writers and 
compilers even in this country, is, that any thing may b^ 
published in favor of government, of the measures of 
government ; of the oonduct and characters of ministers of 
government ; whether the panegyric be a disgraceful speci- 
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men^ base and time servipg. adulation or not :- but that 

no person jsjustffied in publishing any thing of an opposite 
characteir, however well>inteQded5 to open the eyes of the 
people ; however weil founded in truth and in fact, or 
however important toHbe knowji; 

. Is this a doctrine .calculated to promote the public 
interest? Is this a^doctrine that a fpee people ought, for 
their own sakes, to support ? Is^this a doctrine calculated to 
do credit to the bench dr the bar of .the United States? Is 
ibis republican doctrine ? 

But may not a jury judge for themselves, whether .a 
publication of a political nature be. true or false-^well or ill 
intention)^ — useless or mischievous ? By judge-madecom- 
moQ law, no. . By the common law of common' sense, 
yes:> for there can be no .crim« in publishing facts ox 
phservations useful to be known ; true in themselves ; and 
made known with a good intention toward the publig: 
, although persons in power ^lay be exposed^ evil deeds 
brought to light, and b^d characters developed. The more 
checks the people can reserve te tb.emselves', on the (con- 
duct of persons in power, the better for the people ; for 
the. attempts to encroach, on intrusted authority are. un- 
we$tpied and never cec^sing : the more avenues theie are to 
.poUUeai truth, the more e;Kten3ively, tl\e more accurately 
win it {jye known. ^ In. the name of commen- sense, what 
reasQi^able motive can be assigned for prohibitiog^denouno* , 
ing> and. punishing,' useful information ? Governors 9j[kd 
judges, indeed, may revolt ^t *^t ; butthe)people, the people, 
what inotive can J/iey have, tp shut their eyes and ear^, 
.and decide, in thip dark ? Moreover, .by, the CQmmon law,, 
(bat law which has existed before any assignable period of 
legal recpllectjon, the intention of the person who com- 
mits an act said tQ be criminal, is of the very essence of 
the cri^e. To say that a jury can judge of a fact brought 
before them, and shut .out all evidence and consideration 
of the motive and intention involved in it, is a gross ab- 
surdity, and contrary to analogy of every other criminal 
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accusnliOQ* The^ititentiDii, tbe quo Animo^ cdnBtttutes the 
crinit^^ but the modern decCrihe^ the judge-made law of 
libel, calls upoa the jury to declare upon their oaths, that 
a'-man isg^mV/y^of publishing the truth with an honedt view 
of giving useful information. Nay, if Irbel of no libel be 
inference of law to be made by the judges, the jury ave 
bound on Uieir oaths to say that a' man is guilty ^i that 

' which the coart> a few days afterwards, may consider as 
lAnocent. For as tbe fact of publication alone is ^befove 
the jury, and as the verdict guilty applies to that alone, "the 
odurt may take their own time to consider whether the 
publication be praiseworthy, innocent, or guilty. So, the 
court, after verdict of guilty, may be moviedan arrest of 
judgment ; inasmuch as the^uilty publication pronounced 

^ guilty by the jury, js not a libel iw law. To* what then 
can the verdict of guilty, apply ? Unless to .tho mere naked 
fact of publication uncoupled with intentton ; ^nd totally 
devoid of innocence or guilt. To Such dreadful nonsense 
and disgraceful quibbling, have the judges been^ driven, 
from their Own anxiety, lest the jury should open their 
eyes to th^ir own rights, an4 take common sense into their 
eonsideFation^ when they pass a verdict ! However, let us- 
see how the law formerly stood, and how it stands noW| 
BS to the admission of the truth to be given in evMenee 
on indictment for Uhel. I hfive atlfeady stated 8<yme of 4he 
•objections Ux that most impudent batch of propositions laid 
^down as law by Lojrd Coke, in his Star .Chamfael* e^toe de 
libellis fiimosis,-*a case in which there was, and could have 
been no debate and no decision. - The defendant came into 
court and* submitted on terms ; and the only question was 

' the quantum of punishinent. There was and could have 
teen no other. 

' The Idw of England consists of statute law, commenc- 
ing with magna charta, and the statutes of Westminster ; 
9L\iA common law, in use before that period ; and. probably 
founded* on positive enrjtion, whose origin and ex^istenoe 
cannot now be traced, owing to length bf time that hath 
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intervened* . t deny- that there^ are any other sources of the 
lai;v& of England. I ehallenge any other to be faund in any 
bpokof legal authority oreharacter. iThe blading for^ce 
of the common law, is not derived ivofn long usage, atiy^ 
further than that leng^ usage amounts to prima facie, evi*-/ 
denae that it had been originally enacted by Competent 
authority,, and thei^efore obeyedi 

The case of Lewis Piokering, or de libelli^ famosi«,. 5. 
Cou. Rep. 125. took place in the. Court of S^r Chamber,. 
tifyc. J. Ad. 1606,, soon after Breverton's case^ 2 Jac. 1. 
I ask of any lawyer who may read these pages, whether 
the coipmon law dates its origin from the reign of James L 
aii4 the time of Lord ^ Coke ? Can any proposition be le^ 
gaily taken as part and paf*cel of the common law, which., 
was neve* known, or stated, or practised as lawy before 
that time? Now I aver, tha( there is no authority to be 
fdund fpr prohibiting a jury to hear the truthon matter of 
libel, before the^eign of James L If it be assei*ted as law; 
before the ease of Lewis Pickering, show me the ancient 
book wherein it is to be found. The act of Scand* Mag«, 
^ives a qui tarn action : and it is held that truth cannot 
there be given in evidence, becau^. the Jtitig is concerned 
as^ ptaintiff on the record. Moreover, whence did the . 
Court of S^r Chamber, who decided without the i^terveor 
tion of a jury, derive their light of deciding the Uw of 
jury trial ? Or whence does .aqy court derive their au* 
tbority, not merely for deciding a point of law, but for 
enaeiing a eode of law, not included in the j!ase b^re 
tiiem, not argued and debated, and not judicially consider* 
edWter argument ? So we> ia the present day, give the 
wtfgbt of conclusive authority to obiter dicta, nisi priua 
decisiops, or volunteered declarations In dubious cases I 
The case de libellis famosis wa» an impudent fraud on the 
public : and Lord Coke deserves the execrations of pos^^ 
t^rity for the part he took in this legal forgery*. |t is in 
this way the people of England have ^en cheated an4 
bullic^d out of their rights by tyramdical jbdges^ the tools 



72 

•fa court'; and. time-drying lawyers^ the slaves of tiie 
bench. . . 

In the case of Lake v. Hatton, Hob. 258. Cdke hinnself 
stated that the truth might be given in evidence; If the 
Countess of Exeter (said he) had a purpose to poison*^ Hat- 
ton* might have justified; which, says Hobart, I •denied : 
lor a libel; though true, canhot be justified. 

Oa a review of the charges of the judges, in the case of 
the ^even bishops, it appears that th^ Chief Justke^ and 
Justice Allybone, were of ppinion, that the jury had no 
right to*' pass upon any point' in the case,^ but the ^mefe. 
fact of public£|tion. The other two judgies, Powehand 
Halloway^ deemeid the intention of the person acciised^ 
and the words >' falser scandalous', seditious,'^ material, 
and to be judged of by the jury. . The jury dW so; • • 

In the case of Penn and M^ad^ indicted fqr libel in 
1670) the Recorder told tbe^ jury they had only to 'find 
whether the defendants prea^ched or not : ibr^ whetherv tte 
matter and intention of their preaching was libellaus or 
not, were questions of law, and not of fact ; which fact 
they were- to keep to, at their, peril. The jury brought 
in a verdict 'oC acqoittal ; and the court fined them' for^ 
marks each. Bushel, one >of them, refusing to pay this 
fine,' was committed; and on habeas corpus, Lord Chief 
Justice Vaughan decided the commitn>ent io be illegal ;' 
acknowledging the right of the jury to pass upon " the 
whole matter. Vaiighan's Rep. 135. 

In th^ trial of Thompson, Paip, and Parwell, 1682^ 
St. Trials, ,505; for libel,> Chief Justice Pembertort>left -it 
to the jury to decide on the whole evidence, whether de- 
fendants Were guilty or 'not, of the ofience of'^ affronting 
<' the public justice of the nation j with a design to make 
*^ people beUeve there was^ na popish plot. ^^ - lb. 517, 
Verdict, guilty.. - ' ' i * 

So in the tfaseof Tutchin,(5 St. Trials, 527. Anno 1704,) 
Holt left it to the jury .to find whether - the ^ords cited 
did not beget an ill opinion of the administration of the 



73 

goTerniQent. Cokeys Star Chamber law, therefore, was 
enforced gradually^ and not without exception and hesi- 
tation. 

Fuller's case, tried before Holt, (5 St Trials, 442. 444 ; 
8 St Trials, 78 ; 3 Jotins. Cases, 387.) was, on information, 
for publishing two false, scandalous, and defamatory libels. 
It was hot as McNally says (on Evid. Vol. 2. p. 649.) on 
the Statute of Scand. Mag. for the information does not 
conclude contra forman atatuti ; it was therefore at 
common law. Nor was Fuller prosecuted merely as a 
cheat and impostor, but as a Ifalse and malicious libeller. 
The Chief Justice addressed him in these words : ^^ Can 
^ you make ii appear thai these books are true ? If you 
** take on you to write such things as you are charged 
** withf it lies upon you to prove them at your peril. 
** TTkese persons are scandalized, if you produce noproo/ 
** qfwhat you charge them. with. If you can offer any 
** matter to prove the truth qfwhat you have tjoritien^ let 
** us hear it. If you have any witnesses,produce them.^' 

If this does not clearly show, that by the common law, 
in cases of prosecution for libel, according to Lord Chief 
Justice Holt's opinion, a defendant had a right to offer the 
truth in evidence; then words have no meaning. Yet 
the Court of King's Bench, a few years ago, in the case of 
the King v. Burks, 7 Durn and East, 4. decided that 
falsely was not necessary in an indictment for libel ; and 
that the truth cannot be given in evidence, as the indict** 
mente against Bades,Tremaine, 61; against Tutchin, 5 St. 
Trial8,527; againstFranklin, 9St. Trials, 255. did not con- 
tain that allegation. So that the doctrine of Buller, in Rex 
V. Dean of St. Asaph, 3 Durn and East, 42. continued and 
continues the law of this day in England, Mr. Fox's bill 
notwithstanding ; which, however, has thus far been of use, 
that though the judges do now, in all cases, instruct the 
jury that the question, libel or no libel, does not belong to 
the jury to decide; yet if the jury think fit to decide it, their 
verdict is not impeachable on that ground, Holt'ss prac- 

10 
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, tice did not conform to the modern doctrine. In the case 
of Peter Zenger, indicted for a libel at New-York, Au- 
gust 4th, 1735, 9 St. Trials, 275. the jury brought in a 
general verdict of acquittal ; agreeing with the defendant's 
counsel, (Mr. Hamilton,) that the words false, scandalous, 
and malicious, were material, and ought to be proved. 
The court were of a contrary opinion. 

In the case of Owen, charged with having published a 
libel on the House of Commons, in the matter of Alexan- 
der Murray, 11 St. Trials, Append. 197. the jury, against 
the charge of the judge, wh(9 declared the question of 'libel 
or not libel, a question of law merely, brought in a verdict 
of not guilty: notwithstanding, therefore, Breverton's case^ 
2 Jac. 1. and the case de libellis famosis, 3 Jac. 1. there 
was no settled and authoritative decision that took away 
from a jury the right of deciding on all the points connect- 
ed and involved in an indictment for libel, until the King 
V. Clerk, 1729, Bernard. K. B. 304. for publishing Mist's 
Journal. In this case, Lord Raymond informed the jury^ 
that the fact of printing and publishing only was in issue. 
He was followed by Lord Chief Justice Lee; who was 
followed by Lord Chief Justice Ryder ; who was followed 
by Lord Chief Justice Mansfield ; who was followed by 
Lord Chief Justice Kenyon ; who was followed by Lord 
Chief Justice Ellenborough ; and by all the herd of judges, 
without exception, at the present day : and that in spite, 
and in the very teeth of Mr. Fox's libel bill, 32 Geo. 3. 
th. 60. which doQs not enact as new matter, but declared 
that mere proof of publication by the defendant, and of the 
sense ascribed to the words of the supposed libel, shall 
not be sufficient of themselves to ground a verdict against 
the defendant ; but that the jury may give a general ver- 
dict of guilty or not guilty upon the whole matter put in 
issue. Now, the points put in issue are, the /act ofpub^' 
licaiioriy the application qf the innuendoes^ the truth or 
falsehood of the supposed libel, and the intention of the 
writer or publisher. That act declares proof of the two 
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first points to be insufficient ; of course it lets in the oth* 
ers. If the publication be false, malicious, or seditious, 
pimjsh it : but what punishment should be inflicted for a 
publication well intended, honest, just, and true? The 
act allows the judge to give his opinion and direction to 
the jury on the matter in issue, between the king and the 
defendant. Under this clause, the judges have uniformly 
given it as their opinion, in the teeth of the act, that libel 
or no libel is a question of law for the court, and not for the 
jury to decide. This was done by Ellenborough, Abbot^ 
Best, Bailey, Holroyd, in the cases of Sir Francis Burdett 
and others, 4 Barn, and Aid. 95. and by the Recorder at 
the Old Bailey, Newman, Enowlys, in the case of John 
'Clarke, 1824. Thus has the plain meaning of Mr. Fox's 
libel bill been quibbled away ; and the adt itself rendered 
a perfect dead letter, so far as the bench can influence th6 
jury. Such is the libel law of England as it now stands, 
in cases where what is called the government, or any 
of the persons administering it, are accused of miscon- 
duct. The enlightened state of public opinion, of late 
years, in that country, has kept the conduct of the minis- 
ters and judges under some control : but the law, as it is, 
and as it may be enforced, without departure from legal 
authority, is quite strong enough to suppress all political 
discussion, to* punish the most useful truths, and to pros- 
trate the liberties of the people. Whenever the ministry 
feel themselves strong enough, they may as safely count 
on the Bench of Judges, as on the Bench of Bishops. Mr. 
Pitt, the worst minister that Great Britain ever saw, in all 
respects, went near to effect this purpose. Another minis- 
ter of the*same stamp, may effect hereafter what he left 
undone. Deeply tinged as our own judges too commonly 
are, with the spirit of English law, and with reverence 
for English decisions, every point relating to the state of 
the law and the state of public opinion, in that country, on 
the question of libel, becomes of intense importance here ; 
botj hope our judges begin to feel their own superiority, 
and they will do well to act upon it. 
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The result of this investigation tnta the state of ike 
Eloglish law, on political libel, is as follows. 

The whole system is calculated to screen the govern* 
ment of the nation, the ministers, the public officers of 
every description, as much as possible, from public inves- 
tigation, by making every charge of misconduct brought 
against them, libellous and punishable as a crime, and 
suppressing, as far as possible, all inquiry by the press* 

For this purpose, the judges, who from the earliest pe- 
riod to the present day, have played into the hands of the 
government and the persons in power, have of their own 
accord, created a system of judge*made law, not founded 
on af^y statute law, and not to be found in any part of the 
common law, previous to the time of Lord Coke. The 
whole question may be seen well stated on both sides, in 
the case of the People against Croswell, in 3 Johnson's 
Cases, 337 ; nor is it to be found so well stated any where 
else. 

Under pretence of declaring what the common law is^ 
the judges of England have in innumerable instances^ 
more particularly in the case of libel, enacted laws suited 
to their own views and purposes, and to the views and 
purposes of those who govern. So that three-fourths of 
what is now considered as indubitable Jaw in that country, 
is neither statute law, nor common law, but law made by 
the judges, and no where to be found but in decisions re* 
ported from the beginning of Elizabeth, to the present day ; 
receiving additions and alterations^ as new cases, new 
questions, and new circumstances of society have arisen, 
heretofore unforeseen and unprovided for ; alterable, al- 
tering, fluctuating, and uncertain, from the different capa- 
cities, tempers, and designs of the judges who enact and 
change it at pleasure. The law of libel, in particular, has 
been in a continued state of doubt and uncertainty from the 
Star Chamber case of Lewis Pickering, in Coke's Reports, 
to the present time ; but almost always decided with a 
leaning toward the interests and inclinations of <^ the pow- 
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^*en that be." So that it is utterly false to assert that th^ 
law of England is either statute law or common law : the 
greater part of it is neither. 

That the right of the jury to judge of the intent of the 
party accused of libel^ and to receive evidence of the truth 
of the facts charged as libellous^ so as to rebut the pre- 
sumption of malice, though supported by Powel in the 
case of the seven Bishops, by Chief Justice Vaughan, in 
Bushel's case; by Holt, in Fuller's case, (St. Tr. vol. 5. 
p. 441 ;) by Lord Camden, in Wilke's case, 2 Wils. 150 ; 
by Lord Loughborough, in the House of Lords; by Lord 
Erskine, repeatedly, in deliberate publications, has been, 
resisted, and fought, inch by inch, by the courts, till the 
juries have been completely conquered and deprived of 
this right ; and compelled to pronounce that conduct to be 
guilty, whose intent aod meaning they are forbidden to 
inquire into ; and which the judges claimed the exclusive 
right of pronouncing guilty or innocent, after the return of 
Ihe record of conviction, (the postea.) Under this doc- 
trine, if a man be indicted for publishing the Lord's 
prayer, the jury must bring in a verdict of guilty ; and 
the defendant is driven to a motion in arrest of judgment, 
six months afterward, inasmuch as the Lord's prayer is 
not a libel ! In this manner the crime of libel is made a 
perfect anomaly in the criminal law ; and the jury are de- 
prived of that privilege which belongs to them in every 
other criminal case, of considering the intention of the 
supposed offender. An anomoly, however, absolutely 
necessary to the protection of political delinquency* 

That notwithstanding Mr. Fox's bill (32 Geo. 3.) was 
passed to restore the juries to their lost right of deciding the 
whole case in question of Ubel, the Judges have contrived 
to explain away that act of parliament, and set it at nought. 
At this day they openly charge the juries, that with the 
truth or falsehood of what is published, — with the good or 
ill intention of the publisher, or tendency of the publica- 
tion, — with all that really constitutes criminality, they 
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have nothing to do ; this being matter of law exclusively 
for the court, and the court only to decide. So stands the 
law of England. Common sense, however, and com* 
mon justice requires the rule laid down by Lord Camden, 
to be adopted. " In truth, the crown, in a libel, should not 
" only prove the words to be false, but likewise show, 
" either from the nature of the paper itself, or fromexter- 
^^ nal proof, that it was malicious as well as false : or I 
" would acquit the defendant." — Letter to Almon, p. 14. 

In these United States^ the law of libel may be consider- 
ed as commencing with the passing of the sedition law, 
14th July, 1798. This law permitted the truth to be given 
in evidence by the defendant ; but as the constitution 
of the United States had prohibited congress from passing 
any law whatever, abridging the freedom of speech or of 
the press, it was so clearly and indisputably unconstitu* 
tional, that nothing could account for this usurpation of 
prohibited authority but the rancor of party politicians, 
who felt that they had power, and forgot that they wanted 
right. Several convictions took place under this law, 
while Judge Chase sat as a judge of the federal court ; and 
before him. The objections to the constitutionality of the 
law, were decided in its favor. The law, however, became 
so obnoxious to the people, that it was the main cause, if 
not the chief, of Mr. J. Adams losing his re-election as 
President. But as , the law expired by its own limitation, 
without having been repealed, the decisions in favor of its 
constitutionality atid its provisions, have rendered it doubt* 
ful whether the principles of that law may not hereafter 
be considered as the actual law of the land, so far as the ju- 
risdiction of the federal courts extends. 

Theprivilege conceded by that law, of giving the truth 
in evidence, was absolutely nugatory, considering the in- 
finite trouble, the enormous expense, and the time requi- 
site to procure evidence of the plainest propositions. For 
instance, I was convicted under that law for having stated, 
inter alia^ that Mr. Timothy Pickering, the Secretary of 
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State, had, with the consent of the President, written to 
Judge Bee, of South Carolina, a letter relating to the giving 
up of Jonathan Robbins, claimed as a British deserter, but 
alleging himself to be a citizen of the United States, born 
at Danbury in Connecticut. I stated this to be an improper 
interference of the executive magistrate, with the exercise 
of judicial authority. The fact was notorious, generally 
asserted, never denied, and no where disbelieved. The 
court however might have required me to prove^ by evi- 
dence technically legal, that Judge Bee was a federal judge 
of South Carolina ; that Timothy Pickering was Secretary 
of State ; that such a letter, and for such a purpose, was 
written and transmitted to Judge Bee, a district judge of 
South Carolina, by Timothy Pickering ; and with the 
knowledge and consent of the President Adams, (who, the 
court decided, could not be cited or compelled to attend as 
a witness.) The proof of these facts, in a manner strictly 
legale would have been attended with an expense, a labor, 
^d a vexation, equal of themselves, to no slight punish* 
Dient Then again, the jury were selected by the marshal, 
a man of known and opposite political feelings, who, how* 
ever otherwise respectable he might have been, was the 
creature of the President, appointed by the President, re- 
movable by the President, and biassed to have a defendant 
in such a case convicted. This most objectionable mode 
of selecting juries still prevails. We borrowed it, like all 
our bad legal customs, from the British practice. Much to 
the honor of the present ministry, Mr. Secretary Peel's 
bill of last session, has altered all that ; and a defendant in 
that country, may now stand a chance of being tried by a 
fair and unbiassed jury. Can we say this here ? No. 

Although the facts stated in the alleged libel were mat* 
ters of notorious and universal belief, and the conclusions 
sucby as a large majority of the nation, (who afterwards 
expelled Mr. J. Adams from the presidency, at the close 
of his first term,) were perfectly satisfied about Yet I 
never heard a. doubt expressed before the trial, among my 
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own friends, and those who thought politically as I did, of 
my conviction. It was considered to be a measure fixed 
and determined on : and I took little pains about the trial, 
firmly persuaded that no trouble I could take, would be of 
any avail. Such was the rancorous character of political- 
party at the time, that I believe all the persons concerned 
in, and contributing to my condemnation, Judge Chase and 
a very few others excepted, were misled into a conscien- 
tious conviction, that they were doing right. It was a pe- 
riod when politics, both foreign and domestic, were of a 
character uncommonly interesting and exciting. Nor do 
I feel that I have personally more reason to complain of the 
virulent injustice of one party, more than its opponents. I 
shall by and by make practical use of the preceding remarks. 

The case of the People v. Croswett, 3 Johnson's Cases, 
S37. came on, in the Supreme Court of New- York State, 
on Feb. 13th, 1804. It was an indictment against a prin- 
ter for a libel on Thomas Jefferson, then President of the 
United States. The Chief Justice who tried the cause, 
charged the jury, among other things, that the question of 
libel or no libel was a question of law, a legal inference 
from the facts ; that if the jury were satisfied that the de- 
fendant published the piece charged in the indictment, and 
that the innuendoes of the indictment were true, they ought 
to find the defendant guilty ; that the intent of the pub- 
lisher, and whether the publication in question was libel- 
lous or not, was, upon the return of the postea, to be de- 
cided exclusively by the court ; and therefore it was not 
his duty to give any opinion to the jury on those points ; 
and he gave none. He read to the jury the opinion of Lord 
Mansfield, in the case of the Dean of St Asaph, 3 Term Rep. 
428, and said that was the law of the state of New- York, 
Verdict, guilty. 

Motion for a ne^ trial : 1. Because the judge had re- 
fused to put off the trial, to give the defendant time to pro- 
cure testimony io prove the truth of the libel. 2. Because 
he had mis-directed the jury in stating, that the question 
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ofli^el omp libel, ^a^aa qq^ionpf^law.i3Xclu9ir.6]y for 
4lbe GQurt to decide and not for the Jury, . The points are 
.a^BiirMUy well argued in iavor of the defendapts^ by 
Han^iltdd, Harrisoni and Van Ness^ and by the Attorney- 
Xjlfnieral (SpQDcer.) and Caines, for the.prosiecuUon. There 
as. no Qase of '.libel embraoing the above qoesibps, to be 
i[oiuid in tbe.English' reports^ so jvell argued on either 

. side, as the case in question* The coort. w^re equally dl- 
yided in opinion; and the motion for a neVsr trial was 
therefore lost; hut the reported. ca$e.cpatains the opinions 
^delivered from the .benjcb.by Kent^ JLustice, in favor of giv- 
ing the truth La evidence; .and i^ fayor.of the right of the 
y^tj, to^pass jupon. the question of libel or no libel ; ,and the 
.opinion pf Lewis^ Chi^f Justic^^ against these positions. 
Those who wish to shgw^ that by the law of Knglatid, 
prior to the case de libellis famosis, the truth of the facts 
iCOuld not be given in evidence, i-n ati indi^tpent for Ubel^ 

• .will 4o well to fprtify themselves by perusing Chief Justice 
Lewi^s's argilment^ and authorjtijers ; whlch^jn niy opinion, 
are far from proving the point he wishes to establish ; but 
iasnfficient.as they are, better arguments and authorities-are 
Qot to;be found. . I do not examine them here, because the 
'^bole case is so well worth, attention, |.hat no niah qan be 
eqmpetQut to decide, ypon. thequestions thus put at l^gal 
issue, without carefully pecusing it* ^ 

General Hamiltoi!! advanoed as^.law, the. following tloa- 
trine of libel, which was adopted in the same words by 

- Judge . Kent ; and v^hich h$s my: fi^ll .concurrence. . 

^* Tht liberty Af ihe^press consists in i/^ righiiopub- 
^yUsh with' im^unityif truths with gpod\7notives^ and 

- ^^ for justifiable ends;., whether it r^^eeis government^ 
^}rn€igistrac]fyormdividmils.^\ 

Such was the impression mfade. on the pHblic, By the 
arguments of General (Hamilton acd Judge Kent; .that at 
the nei&t session of the legi^slature, an,aot {not enactiv^ bui 
declaratofy).vf9& passed bfy an unanimqusivote, on the §& 
<rf. April, JL805. /n%e preamble is, ^* Whers^as doubts have 

11 
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** ariseii whether on th^trid of An indiclment or infbf'HM- 
** 'tion for a libel^ the jury have a right to give their verdict 
^^on the whole matter in issue.'' Then the first .aeelion 
deciaresy- that they shall have a right to determine the lavi^ 
and the fact, under thedirecCioh of iheeouit, in.like fiian- 
ner as in other 'Criminal cases : and shall not be required 
by the court to find the defendant guilty merely on proof 
of publicatiofi by the defendant, and of the sense ascribed 
to the publication la the indiptment. The defelhlant shall 
have a rrgbt^to.mov^ in ^arrest of judgment, as heretofore. 
' Section second provides^ that the defendant shall be at 
liberty to give in evidence, tKe< truth of the matter contain- 
,ed in the alleged libel ; which shall not be of itsdf a' justifi- 
eiartion, unless it also appear that the matter . charged as 
libellous, was published with good motives^ and for justifia- 
ble ends. 

Sect. 3, lidiits/the punishment to 18 moiiths imprison- 
ment, and 500 dollars fine. 

Sect. 4, takes away all pros^dtion for libel by informa*' 
tion. . • . ' . , . 

Something is still wanting beyond tliese provisions to 
furnish a perfect security for thefreedoni of the press; 
Ist Under the present mode. of selecting juries in the 
federal court, no defendant can be assured of a fair and im- 
partial trial. 2dly. The right of the defendant to require 
a prosecutor to be endoFsed on the indietmei^t, should be 
given to him at least a nionth or six weeks before trial. 
3d* The prosecutor should be required a month previous 
to the trial, or on the filing of the indictment, to deny upon 
oath, the tntth of such facts as are stated as true in thtf 
libely and which he means to controveK as being false* 
A defendant should not be put to strict proof of facts, no-* 
torious or commonly believed, x>r that cannot' honestly be 
contradicted. He ought to be bound to prove every ma* 
terial fact denied upon oath, and no other. In EAglandy a 
prosecutor applying to the Attorney^Geheral for a criminal 
information for libel, is, I believe generadly, if not alwtys^ 
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caUeS updn previously io deny i^SonojIth', the (ruth of the 
{atU ohai;gedin Uie lifoe). (Starkie t)n Lib'eh and Poiig. Rep. 
Rex. V. Ha&wdly nl2.) 4th. The law of New-York ap- 
p^iA'^ to enqhrace only^ cases of libel agaiast the govern- 
ment, persons in office, and i-ndividimls : it doe's not clearly 
extend to the clerical dirrision of libels. On this last class, 
the New^York decision, in the case.of the People v. Rag- 
gles, earhihitSy I 'must t^e permitted, to say, for reasons that 
I sha^l adduce, no tery creditable specimen, either of 
sound law or sound sense ; notwithstanding jLhe well merit* 
ed reputation of Judge Kent, who deliirered the opinion 
from thei)^nch.. In August term of the satnct year, 1805, 
the court was again applied to for a ivew trial, in. the case 
^ Croswell,' which was unanimously agreed to by the 
bench. I believe the prosecution dropt, and w^ no further 
proceeded in. . 

This case'4»f th^ People against Croswell, was not re- 
ported by Mr. Johi^son, tfll 1812, otherwise it would proba- 
cy have had ah4nfluence on the Court of Appeals in South 
Carolina, in the case of the State v. Lehre, January te^m, 
.1811.. 'It had^ already -been decided in Massachusetts,' in 
Respub. v. Clap, 4 Mass. Term ftep. 163, 1808, that tb^ 
truth might be given in evidehce to negative the charge 
'of malice and an intent to defame: but the mere truth of 
th^ facts was not of itself sufficient to justify the libeU 
,The defendant must show in addition, a justifiable- intent. 
Jt wfts also decided on that occasion, that where a man be- 
comes a candidate for a public office, he puts his character 
in issue, so far aa respects his qualifiOAtions and, fitness for 
the office ; and the publication of the truth on this subject, 
iwith an honest intent of tnlerming the peop)e> is no libel. 
But the publication of*ca)umny and falsehood against pub- 
lic officers and candidates, tends to mislead the public* ii| 
iheir choice, and is a gr.oss oflence, properly punishable 
by indictment. Chief Justice Parsons decided the course 
to be thus : first, show thilt.the publication was well itH 
tenttoned ; then> that is true. 
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The liberty of girirtg the t^uth ih evidence, on an^ndict-. 
ment for libel, was supported, also, in the Municipal Court 
at Boston, HI assachusetts, in December terYn, 19S2, dtthe 
trial of -the Commonwealth v. Joseph T. Buckingbftm', for 
printing and publishing a libel on John N. IVf^fiSt. I copy 
part of the opinion of the court as t6-^the liberty 'df the 
press, and the rights of juries in cases of libel. ' The part ^ 
that precedes it, relates to a question that had been raised 
on that trial, whether the prosecuting attorney eould con- 
sent that the truth of the Ubel should be given in evidence. 
Thecourt decided, that if it could not be given in evidence, 
under the existing constitution and law of Massachusetts) 
the proseiButing attorney could not make it evidence by 
consent The court(Honorable JosiahQuincy, Judge,)pro« 
ce6ds'thus : — .''■"•-''■ 

The court inquired of the attorney for tlie county,— ^if 
the law of Massacfiudetts denied the> right to a defendant to 
give the truth in evidence in these cases, where he ohtain-' 
ed the^owfer to give that-right ? ' 

The attorney replied, that he deduced it from the general 
power of parties to waive, by a mutual agreement, any par-* 
ticular advantage thb law gave to either. 

The court replied, that it had considered this suhject 
with great care and anxiety, and it was satisfied, thitt if the 
law of Massachusetts was, as the counsel for the gbvern<» 
ment stated> the court had^ no ri^ht to permit such an agree- 
ment This case was not like the common one <of ' ihad- 
missibility of evidence, arising out of the Want of form, or 
the existing of interest, or out of the mere nature and re- 
lations of evidence itself. The ground upc»n which^ by the 
English common law, the* truth was denied' to be given in 
evidence, in^ case of libel, was, because the troth or falser 
hood of the allegatidns was n6 constituent part of the 
crime. In other words, it is as mueh a Mbt^l if it be trde,- 
as if it be false ;^ that is, it is as much a crime. - ' 

If the doctrine asserted be kw, what then is the effect of 
admitting the trnthin evidence f If it is to have any effect, 
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to such concession was a crime), Can the. conceMon of 
the attorney all^r the nature of the thing? The language 
erf such a course of prroceediog woitld be, *^ tt*ue or felsOf 
this* publication is a crime : but the attorney, saysy that if« 
the defendant' can prove the truth, it shall be nocrimiei: 
yet the law says^ t1>at although it be true/ it \s a crime.'' 
Now can concession of coUnsel make that no crione, which 
is a crime? Besides it is admitting empower, to exist in the 
hands of the c6unsel of the gOTernmeiity with whiehi in the 
apprehension of this court, the I^w iiatl^sts ao individual } 
for: it is nothing less than the power, at-wiU^ of making an 
act a crime^ or ho crime. He t^an make ^^ fish of one^ and 
flesh of another, '^ at his election. • 

'If^ therefore, it be true, as is asserted, that, by the law of 
Massachusetts, the truth shall not be given in evidence, in 
case^ of libel, thid court has no 4oubt conca*mng its duty. 
In such case, it<)an hav^ no^ question ths^t it has -no right 
to ^dmit such evidence by agreement. 

The eoUrt, therefdre, deems-itself reluctantly compelled 
Id examine the doctrine of law, which- is assarted by the 
counsel for the governments 

. The question concerning the admissibility-of the truth 
In evidencoi in case of libe], has, on two recent indictments^ 
been brought under the ironsideration of this court. In oniq 
case, the libel was against the holders of public elective 
offices: in the oth^r, against the. public ^ gent of ct public 
elective officer. Both came within the. principle of the 
doctrine laid .down Isy Chief Justice Parsons, in the case of 
Gommonweiilth v. Clap, 4 Mass. Rep. 163.^ Both, also* 
were so undeniably within, the prii)ciple"of the liberties 
seciired^ by our constitution, .that this court could. have ne 
hesitation concerning its duty to adopt the doctrine of that' 
ease as ap^ieable to those oas^s, without farther in vestiga- 
lion. 

' The same question is *now raised in a case di£bring; ma- 
terially in character^ from both of the preceding. The 
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tfbet charged in the i^es^nt indietomiit, is neither againil 
the holder of a public elective office, fiot 9gainst a candi- 
date for sttch o^e, nor against HQy agent of snch holder. 
In the present . case, tlie libel charged is against an indi- 
vidual, who, whatever ma^ be his cotineKion with a par- 
iieular religious society, istands in rektion to this question^ 
on the same ground as every priv&te citizen. And the, 
question now to be considered is, the admissibility of the 
truth in evidence in the case of libels, occurring in the use 
of the press^ against a private citizen* - ^ ^ 

The case of the Comtnonweaith v« Clap,* has no conclo«* 
iive- hearing on the questidOy arising \jnder4he present 
indictment That wjis a ease of a public posting of another 
for ^' a liar" and a/^.scoundreL" It did not occur, in the 
ijse of the liberty of the press. . Neither thecoUnset for the 
government, nor those-forthe defendant, in their'respectiv^ 
acguments^ nor the courtin.ghring iti opinion in thatcase, 
alluded to any such liberty. It had, apparently, no con- 
nexion with the queition then before .the eourt; That 
Ivhlch is now under consideration',is strictly and necessarily 
a question concerning the nature and extent K>f tiie liberty 
which the press, under our constitution, enjoys, In other 
words, the question tiQW to be considered is, whether the 
right to give the truth in evidence, in all cases of public 
prosecution for publicati6ns occurring in the oSeof the 
press, does not necessarily! result from the terms of the 
Constitution of , Massachusetts. 

Considered in n^ation to this constitution, the qtiestion 
stated is a question of alleged repugnancy between a par^ 
fIcuTar liberty secured by that constitution, tfnd a particular 
doctrine existing: at common law. 

The particular liberty is the libeirty of (he press, wliieh 
the constitntion'4ecIares to be ^^ essential to the security of 
freedom" in a state, antf that << it o^i;irt not therefore to be 
restrained in this commonwealth." The particular doc- 
trine of the common law b; <^ that in public prosecutions 
for libei,the truth of the facts alleged in the publication^ 
shall not be given in evidence." 
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The alleged repugnanoy, is between the prioelples of 
this 'dop;ti;iae and the nature of thatiiberty. 

The' first question that now arises is^ whether there be 
any such vepugoancy ? 

If there be ftone, then there is an ei^d of the whole ifi- 
quiry. The liberty of the press is safe^ aird the prineiidea 
of the doctrine ar^ Uy be jnaintained. 

If there be any such repugnancy , then the resalting quea- 
tioaisv — ^hich k paramount, the particular liberty or the 
particular doctrine ? In other words, if both cannot exist 
together, which must yield; — which shall be limited, the 
nature of the liberty by the principles of the doctrine^ or 
the .principles of the doctrjne by the nature of the liberty ? 

Although this last question is in its i^ture subsequent 
to tlie^ther, yet, as I apprehendy there can be no division 
of sentiment upon it^ among lawyers, it will be useful now 
tp .state its nature and .relations. 

The 6th section of the 6th chapter of the Ponstitution 
of SA assachusetts is, that clause under whiQh,1the colonial 
and all antecedently existing, laws ^erivev their .force and 
authority.. And that clause contains an exception which 
abrogates '^such pqrts of those laws as ar^ repugnant iq the 
rights and liberties' contained iq this constitution.'' 

This is as express ^ cboatitdtiooal declaration as can be 
uttered, that in ^1} cases of such repugnancy, the exceptibo 
is to be mad^ out of the principles of the doctrine of the 
antecedently existing law ^ and ,not but of the n^itureof the 
constitutional liberty. . . .♦ . 

The only question therefefe is^ whether there be any re^ 
pugnancy between the nature of the libefty^of the press, 
and the principles of the cpmmon law doctriqe. . If such 
repugnancy exist^ there ciin be no question that, under our 
constitution, the principles pf that doctrine must be limit- 
pd by the nature of the liberty. 

Before entering upon the general question, it seem» 
proper testate a rulp of construction, applicable to all cases^ 
arising, tmder the ^onstiiuiion of this ni»/t<re,, which ap* 
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conclusion of reason can be. 

Inailquestionft louchiDg repagdaiipy betv^een at>articu- 
lar liberty, existing under the oohstitution.; and e partieu- 
lar doctrine existing under the antecf^dent law/ th® essen- 
tial constituent character of that Kb^rty^ is to be soii^hlin 
its own nature ; and n6t to be sought in the principles of 
the doctrine alleged to be repugnant. For it wocdd beab- 
surd to take the principles of a -particoUir^ doctrine as tte 
• Hmitation of the nature of ^ particulai^ liberty, ,when thi^ 
question in controversy is, whether the nature of that Yih^ 
ty ^oes not neci?ssarily limit those very principles ? • 

What the-nature of the liberty of the press is under ovir 
constitution, must be sought, thercifare, in* its own natnrci 
and liot in the principles of^the antecedent law. The. doe- 
trine of ]rbel is, an all. countries^ a doctrine of power. In 
England the object hasjseien to draw questiona of this diifs 
from the jurisdiction ojT the jury to that of the court. The 
means by which it has been eSected^ ate the assumption 
by the court of three princij]kles. * . 

• 1 St That criminality ih publications depejiids upon their 
general tendency, and not upon the publisher's partici|lar 
intention.' ■?■'.■ , . . 

9d. That the tendency of the poblication is a question 
of law, to be decided by the court, and not fay the jury*.~ 

3d. As the general tendency of a pubUeation niay be Co 
public mischief, notwithstanding the facts alleged in it be 
true, that k follows in such ciases, that the- troth or falsi^ 
of those facts is indiflTerent; and 'that, therefpri the truth 
shall not be allowed to be given in evidence. 

In the eoufse of- this argument it will be attempted to be 
shown, that the first of these principles is false in nature ; the 
second, false in foiet ; and the third, false in consequence. 

The question, however, first to be considered is,-— - 

Whatis the liberty .of the press ? 

When we have found what thaMs,.. we. have attained that 
whichth^ constitution declares (parti, att. IS.) is ^'essen- 
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tial to the security of freedom In a state**; — and which 
<^ ought not therefore, to be restrained in this common- 
wealth.'* 

" The liberty of the press,** whatever it is, courts of 
justice liave no right to restrain. 

The great question then is, what is that liberty ? 

It is not becoming a court of justice to deal in popular 
ideelamations and flourishes concerning the liberty of the 
press. 

Its business is to analyze every subject; and atnongthe 
depths and mysteries of its nature, to detect those funda- 
mental principles which, because they inhere in it, and tfre 
inseparable from it, constitute its law. 

The question here raised concerning the liberty of the 
press, has nothing to do with public opinion, or popular 
excitement; it is a naked abstract inquiry, instituted for 
the purpose of satisfying ourselves concerning our duties. 

What then is the liberty of the press ?' 

First; What is the press ? 

It is an instrument,— an instrument of great moral and 
intellectual efficacy. 

The liberty of the press, therefore, is nothing more than 
the liberty of a moral and intetlectual being, (that is of a 
moral agent,) to use that particular instrument. 

Thet}uestion, therefore, concerning what is the liberty of 
the press, resolves itself into two inquiries. 

1» What is the liberty of a moral agent to uSe any instru- 
ment? ^ 

8. Is there any 'thing in the nature of the instrument call- 
ed the press, which makes the liberty of a moral agent to use 
it, different from his liberty to use any other instrument? 

As to the first inquiry, there can be but one opinion. As 
a. general rule, the liberty of a moral agent to use any in- 
strument, depends upon the motive and end he has in 
using it. 

For a good motive and a justifiable end, he has a right to 
use it ; that is, he has al liberty to use it. 

12 
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For ft bad. motive and an unjustifiable end, be hto no 
right to use it; that is, he has no such liberty; in other, 
words, such use of it is licentiousness. 

Liberty is, In relation to every other instrument, charac- 
terized by, and coextensive with, the nature of its justifiable 
use. And this depends upon the quality of the motive 
and of the end. 

If A thnist B through with a sword, and he dies, A 
has used an instrument over which he had power ; whether 
in that, he was guilty of an act of licentiousness, for 
which he is obnoxious to punishment, or merely exercised 
an authorized liberty, for which he shall go free, depends 
not upon the fact, or the effect, but upon the motive and 
end which induced the thrust. 

If A be indicted for the murder of B, A's guilt or in- 
nocence depends, not upon the conclusion of law to be de- 
clared by thecourt, resulting from the fact of the blow given, 
and the efiect of death ^hich followed ; but it depends 
upon the conclusion, concerning the intent or motive of the 
moral ^nt to be declared by the jury. 

If A should be indicted for the murder of B, and the 
counsel for the commonwealth should contend, and the 
court should decide, that the jury hs^d nothing to do with 
the intent or motive, which was the occasion of the thrust; 
bu^ that their sole province was to decide, 1. the fact that 
A made the thrust ; 2. the effe'ct that B died by it ; and 
that the intent, motive, and preconceived malice, was a con- 
clusion of law from that fact and that efiect, to be declared 
exclusively by the court. A doctrine ^o repugnant to 
common sense, would not be endured one moment. Yet 
this is the precise doctrine of the. English courts of com- 
mon law, in the case of libel. It is that doctrine on which 
depends, and solely depends, the other doctriue, that the 
truth shall not be given in evidence by defendants in pub- 
lic prosecutipns for libel. 

Forif the liberty to usethe press depended, like the liber- 
ty to use every other instrument, u|^on the quality of the 
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molive and the^ end ; and if the jury, in deciding the guilt 
or innocence of the accused, had a right in these prosecu- 
tions, to take into consideration the intent^ motive, or end, 
as they have in deciding guilt or innocence in every other 
prosecution, — then the righ^ to give the truth in evidencci 
would follow necessarily and of course. For the truth 
or falsity of the allegation is, in all such cases, an in- 
sepfrable quality of the intent or motive, and whatever 
jurisdiction has the power of decidingconcerning the intent 
or motive, must of necessary consequence, have the power 
of considering and deciding upon such truth and falsity, 
whether the object of the defence be to justify the act, or 
to excuse the malice. 

It follows, that by denying to juries the right to decide 
on the intent or motive, in making the, publication, and by 
this only, have the English courts of law deprived the de- 
fendant of the right of giving the truth in evidence. 

It alsa follows, that if, by the principles of our constitu- 
tion, juries have the right to consider the intent or motive, 
in deciding every question concerning guilt or innocence,-— 
then Ihat, the right of giving the truth in evidence, is a 
necessary consequence. 

Now this right of deciding upon the intent or motive, is 
inherent in juries, in every case of public^ prosecution,^x- 
cept in the case of libel. Why this exception? 

If A uses the press to assail the reputation of B, he 
makes a thrust at the reputation of B, by the use of that 
weapon called the press. If A make a thrust at B, with 
the weapon called a sword, in case of a public prosecution 
for that act, he has the right to show the intent or motive 
with which he gave the thrust. — Why shall he be denied 
the same right, when he makes a thrust at him with the 
weapon called the press ? 
< This brings us to the second arid great inquiry in this 

case. 

Is there any thing in the nature of the instrument called 
the press, which makes the liberty of a moral agent to use 
it, different from his liberty to use any other instrument ? 
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The liberty of a moral agept, in the use of every, oth^ 
instrument is, as has been shown, coe^^tensive with good 
motive and justifiable end. The question therefore resolves 
itself into this: . J ^ 

Is there any thing ia the nature of the instrument caUed 
the press, which makes the liberty of a moral agent to use it^ 
not coextensive with a good motive and justifiable end? 

In other w6rds, — Is it possible, that in a free coujr^y, 
uixder a constitution which declares the liberty of the press 
is essential to the security of freedom, and that it ought 
not to be restrained, — is it possible thatjt is not the right 
of every citizen to use the press for a good motive and jus* 
tifiable end ? 

If this be, as I^ think, incontrovertible : if, necessarily, 
every citizen has such a right; then if called in question for 
su^ch exercise of right, ^ has he not also, consequeotly, a 
right to prove the goodness of the motive, and the justifia- 
bleness of the end? Caa the law or constitution give a 
right to use an instrument for a particular purpose, or un- 
der a specific n^odification, and deny the right of proving 
that it was used for that purpose^ or under that specific 
modification ? 

If, then, he have a right to prove the motive and end, 
muit he not have a right abo to prove it, according to its 
nature ? That is to say, jf, from its nature, the proof to be 
adduced be a matter of facjt, can it be doubted that he has 
a right to prove it as a matter of fact, before that jurisdic- 
tion which, under our constitution, has the only cognizance 
of matter of fact — the jury ? 

Can it be questioned that motive, end, intent, are in their 
nature matters of fact ? 

. Are they any thing.else than qualities of the act of a moral 
agent? And if the act of such agent be a fact, can tb» 
qualities which inhere in it, and are constituent parts of its 
nature, be any thing else than facts ? 

If facts, — are they not cognizable by a jury, and subject 
of proof like other facts ? 
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. In the opinioa of this courts this right is a^ inherent in 
«very citizen under our constitution ; abd a court of justice 
h^ive no more right to depy to a person charged with a 
malicious use f>f the press, the liberty, to show that its U9e 
was, in the. particular case, for a good motive and.a justifi- 
able end, thaii it has a right to deny to a man indicted for 
murder, the liberty to show that he gave the blow for a 
purppse which the law justifies. 

Both these liberties lie within the same reason, 4ind are 
founded on that f^indamental and universal law of moral 
nature, according to which, guilt or innocence in a moral 
agent, is solely /][ualified by motive or intent. , . 

If this reasoning be just, the liberty to use the priess is, 
like the liberty to use any other instrument, coextensive 
with agood motive and justifiable end. 
. The right so to use this instrument, necessarily includi^ 
tbe right to show suqh motive ^nd such end, if prosecuted 
for it. And' this includes ^the right of giving the truth of 
t)ie/acts alleged in evide.nce, as* inseparable in theA^ature 
of things, from the goodness of the motive and the justi&a- 
bleness.of the enc). For sMch a motive and end, falsehood 
can 4iever be published. It follows necessarily, that to 
prove the truth of the fact, is esseiitial to the very existence 
and nature of such a defence. 

It is 1^1 vain to say that the principles of jlhe common law 
deny to a man indicted for a libel occurring in the use of 
the press, the right to show his- intent, motive, or end^ 
For if, as has now been attempted to be demonstrated, 'th« 
right to show the intent, motive, or end of the act done, in 
the use of the liberty of the presa, is included in, and in- 
separable from its, v^ry nature, then the denial of this right, 
by the principles of the-commoo law, is repugnant to that 
liberty, and as such is abrogated by the terms of our con- 
stitution. The great reason on which Engli&h courts de- 
clare the common law excludes ^he truth in these cas^s, is, 
that the law punishes pqblications of a iibellouB character, 
qn a<;count of their public mischief; that is, of their ten- 
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dency to produce breach^ of th« peace. Publications have 
this tendency, it is said, as well when the3^aFe true, at 
when they are iklse : therefore, truth, \n such cases, makes 
no difference.^ Now these genera] consequences attending; 
the luirestrained liberty of the press, were as well under- 
stood at the tinie of the adoption of the constitution, as 
they are at this day. The restraint upon the liberty of the 
press, effected by this principle, had been for years, eveit 
in England, the subject o( complaint, cla^mor, and deniaL 
Why did the framers of our constitution adopt, m relation 
to the liberty of the press, a breadth of expression, whi<:k 
necessarily incfudies the right of always using it for good 
motives and justifiable ends, if it was their intention that 
atiy citizen so using it, should be made in any case, crimi^ 
nally responsible', without the possibility of producing his 
iMent .for his justification ? If it had been their intention 
that the liberty of the press should be limited, by theprinti- 
ples of tlie commo|»^law, would they have used expressions 
which necessarily limited those principles, from their re- 
pugiiancy to that liberty? . , - - 

•Touching the three principles, by>the assumption of 
which English eourts of common law have, as has been 
stated, effected the withdrawing from the jury the juris- 
diction of intent and tendency in cases of libel) and on that 
raised the doctrine of the inadmissibility, in such cases, of 
the truth in evidence 5— rThe first isj that criminality in 
publications, depends upon their general tendency, and not 
iipdn-the publisher's particular intention. Now^this, in the 
apprehension of this court, is false in nature. ' • 

In the nature of things, the only foundation of criminali- 
ty, in a moral agent, is — intention ; by which is meant, 
will — to do either a particular mischief ^ Or some general 
mischief. ' ; - 

If>any act of a moral agent be of such a nature as to have, 
at 'one and the same time, a particular tendency and a 
general tendency,: the la^, often and justly, considers such 
act a crifne; because of the mischievous nature of it) 
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general tefidency, although the particular, tendency may 
have been* innocent. > . - 

Thus, if A ride a horse ^ceustom^d to strike with his 
heels into a crowd and a^mao be killed by him^ it may be 
murder or manslaughter in A, according to the circuQi* 
atances. A crime of some kind it H:ill be. Why ?^ Be- 
cause^. although the particular intention of A might hatt 
)been innocpnt, yet he having been guilty of an act of 
general mischievous tendency^ and the only evidesQe, in 
such case, of his general intent being the nature and general 
tendency of the act} the law, whi^h is only elevated reason , 
4idnlit8, and justly, the general mischievous tendency of 
the act|^ as evidence of a general ^schieyous intent Buf 
here, as in nature^ criminality consists in the intent. Ten- 
denqj is the evidence of that iptent. 

But this doctrine would not answer the purpose pt 
ilnglish courts ofjostijc^; because intent being afact, the 
jorisdictioa of tKe question, ^s a fact, would b0 transferred 
^ the jury ; which it was the4>urpo8e of the court to keep 
in their own handa. Therefore nature was eoatsadicted% 
Criminality was made to depend upon the tendency of the 
Ikct, instead of the intent. It was now only necessary, to 
inake the tendency of the act a question of law, and the 
magic circle was con)pIeted ; the jury excluded from the 
cognizance of the question ; and the whole power yested 
an th^ court. 

y Accordingly, this is the second principle adopted by 
*£nglish pourts of justice. That the tendency of the public 
cation is a question of law ; and of consequence, to be decid- 
ed by the court, and not by the jury. . Now this, also, it 
falsq, in point of fact. . ^ , . 

Tendency, in the nature of things, is a fact, whether it 
be physical o^ moral. What is tendency ?. It i& directioo 
of an ^ct.to an end. . If A aim, with an axe, a stroke at« 
tree, and he kill B, the direction of the blow is a fact, upon 
which a jury will hf^ve to decide, when considering the 
guilt oa innocence of A. 
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So in^moralsy \{ a man be indicted* for btasplveiny, ttk# 
teodency and meaning of the words are a question for the 
jury/ as matter of fact. ' \ ' ■ 

The same is true of general tendency, a^ of particular 
tendency. * 

Tendency, by being general or particular, is bnly altered 
in circumstance not in nature. 

If A throw down from a scaffolding, carelessly, intd k 
crowded street, a piece of timber uponB, and" he die ; it is a 
trime in A, in consequence of the general tendency of thd 
aqt. Can any one doubt that the circumstances on which the 
general tendency depends, (that is, whether a street of 
not^ — or frequent€fd or not, — or v^rtth precaution ot not,) 
are notfact^ to be considered by a< jiiry ? - ■ i 

Why is not the general tendency of a publication ^also «' 
feet? 

The particular tendeiicy of the terms is a fact : for courts 
permit Juries, evei) in England, to decide upon the applica- 
bility of theinnuendoes. If particular meabing be a fact^ 
why i^iiot general meaning a fact ? In the nature of things 
there ii^ no ground for the doctrine, that the genera! ten- 
deacy of publications, h^ not a matter of fact. As such it 
belongs exclusively to the jury . ' And of all facts, it is the 
last df Which a Jury in this pountry; shbuld be divested. 

A consftkutibni which grants to ^e citizen the liberty 
of the press, secures tp him also, from the very nature of 
that grant, the liberty of using language according to ita 
common meaning aqd ordinary acceptation. If called into 
question for the use of that liberty, he has a right to have 
the^tncianing, acceptation,' general tendency/ or bearing bf 
the words, decided by that tribunal, which, by our consti- 
tution, is the exclusive judge of jfact, and who will de-'' 
cide upon that meaning, tendency, beai^ing, or acceptation, 
according to their general nature or effect ; judging b}^ the 
use of common life and common sense, and not according 
to aiiificial skill, or any technical refinement. For which 
reason^ among others, in the opinion of this court; the 
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third doetrine of the English courts, that the truth shall 
Qol he gtren in evidence in cases of prosecutions for libels, 
is false in consequence. For if the jury have a right to 
decide the intent and tendency, the right to have evi- 
dence of the truth, follows necessarily and of course. It 
is not to be denied, that there are evils inseparable from 
the abase of the liberty of the press, as from the abuse of 
every other liberty. But it is secured by our constitution, 
in terms, as this court apprehends, expressly devised, and 
certainly having the effect, to abrogate the asserted doctrine 
of the English common law, in this commonwealth. The 
^piie language of the Constitution of Massachusetts is this: 
II is better for the public to take the risk of the evils, 
and for individuals to suffer the inconvenience resulting 
from a^press without other restraints, than those which are 
consequent on the obligations of good motive and justilia^ 
Ue end, than for the state to incur the dangers resulting 
fipoBi any uncertainty in the tenure of a liberty, which, as 
it declares, is << essential to the security of its freedom.'' 

It would be easy to extend this argument into one of a 
general and popular tendency ; but sufficient, as is appre- 
hended, has been urged, to support the doctrine, that in- 
tent and motive is as much an inquiry for the jury in these, 
as in any other indictments ; and that of consequence, the 
right to give the truth in evidence, in all cases of public 
prosecutions for libel, occurring in the use of the press, is 
the necessary result of the terms in which the liberty of 
the press is secured hy the Constitution of Massachusetts. 

The court has confined itself to a strict and single de- 
duction of the right in question, from the essential nature 
of the liberty of the press. Not that the question did not 
admit of being maintained by an argument drawn from 
precedents and authorities, arising under the EngKsh com- 
mon law. But it is impossible for this court to add any 
thing to the deep, learned, and conclusive arguments of 
Judg^, now Chancellor Kent of the State of New-York, 
and of the late Alexander Hamilton. Both of them among 

13 
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the greatest men and lawyers of the age. Their argu- 
mentSy stated at large, (in 3 Johnson's Cases, p. 337.) are 
as complete as they are unanswerable. The doctrine here 
maintained is deduced by them from the ancient foun- 
tains of the common law, as they existed in its early puri- 
ty. The modern doctrine of libels being, in the course of 
their analysis, satisfactorily proved to be ^' an usurpation 
on the rights of the jury,'' not justified by the fundamen- 
tal principles of the common law. To adopt the language 
of Chancellor Kent, ^^ Tht true rule of law is, that the 
intent and tendency of the publication is, in every in- 
stance, to be the substantial inquiry on the trial, and that 
the truthds admissible in evidence to explain that intent^ 
and not in every instance to justify itJ^ The compre- 
hensiye and accurate definition of one of the counsel at the 
bar, (Alexander Hamilton,) is perfectly correct. '^ That 
the liberty of the press consists in the right to publish, with 
impunity, truths with good motives and for justifiable 
ends, whether it respects government, magistracy, or 
individuals. — 3 Johnson's Cases, 394. 

1 proceed now to examine the doctrine laid down in the 
State of South Carolina v. Lehre, decided in the Court of 
Appeals at Charleston, by the unanimous opinion of all the 
judges. The opinion of the court was delivered by Judge 
Waties. I make no apology for the freedom I use with 
this opinion. My friend Judge Waties will require none* 
What motive, indeed, can old men, like ourselves, cherish, 
but that of leaving behind us our testimony in favor of 
truth, wherever it may be found ? 

The counsel appear to have argued thus : 

Prior to the case de libellis famosis, all the laws relating 
to libel and offences against government, were made ejc- 
pressly for the punishment oi false tales ; and therefor^ 
do not include true tales: they imply, therefore, that 
under those laws, the truth might be given in evidence.— 
Stat West. 2 Rich. 2 ; 1 and 2 Phil, and Mary. 

To this the judge replies, that although this be as it i« 
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stated, it does not follow that because particularacts were 
passed on special occasions, that the common law did not 
punish true tales published for a malicious purpose. I 
grant this does not follow. There is no evidence what- 
ever on either side. But if the judge says the common 
Izw didso punish true tales, let him show it. I deny that 
he can. The rule of law is, affirmantis est probate : and 
the judge will recollect the old law maxim to the same 
purpose, de non appareniibus et non existeniibus eadem 
est ratio. That is, we must apply the same conclusion 
to things that do not exist, and to things of whose exist- 
ence there is no evidence. 

But, says the judge*, we need not explore Che dark re- 
cesses of ancient law ; it is enough that all the great ex* 
founders of the law, from Lord Coke down to Mr. Jus- 
tice Blackstone, have uniformly laid it down as a rule of 
the common law, that the truth of a libel cannot be given 
in evidence in a criminal proceeding. 

To this I reply, that they have not uniformly laid down 
this rule.' Instances of repeated exception, I have already 
given. Mr. Fox's declaratory bill was enacted to * take 
away doubt whether the jury could pass upon the whole 
matter of libel put in issue, which of course includes the 
truth or falsehood of the libel, and the intent of publica- 
tion. But suppose the bench decisions were uniform 
from Lord Coke downward; I should be glad to know 
what right the 6ourt of Star Chamber, which first enacted 
it, had to enact Sir Edward Coke's positions into a law, 
without one single precedent in the books to support it ; 
and in despite of commdn sense ? It is easy to account for 
it, from influence of the court, and the time-serving spirit 
of Coke himself and the judges, but in no other way. 
Either this decision is common law, orjt is not. If it be, 
show it before the time of Lord Coke; if you cannot 
show it, if you have no proof whatever of its being com* 
mon law, it is the forged and fabricated common law of 
the bench, and not of the country. Can any one who has 
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read the history of the times, doubt for a moment^ abotti 
the obsequiousness of the judges, in the times of James L 
9nd Charles I. ? About their readiness to declare that to 
be law, which the court wished to be so ? 

The judge says, Mr. Fox's act allows the jury to decide 
on the criminality of a libel| so far as the libel itself is eiPi- 
dence of it. Where does the judge find this in Mr* Fox's 
act ? I cannot find any thing like it. I can find in it that 
the jurors may give a general verdict on the whole mat* 
ter ; and that they shall not be required to find tho de« 
fendant guilty, merely on proof of publishing and on the 
sense ascribed to the libel in the indictment or informa- 
tion. Now, doe§ not the whole matter include the qnes- 
tion, whether the defendant published what was true, with 
a good intent ; or whiat was false, with a malicioua intent ? 
I well know that the judges of England, from the Star 
Chamber cases to the present time, have sedulously 
moulded, so far as they dared, the doctrine of libel to 
suit the views of the court : bat we have no inducement 
here to follow in the same path^ 

The judge says, we are not to look for the common lew 
among its first sources, and ancient decisions ; but we are 
to collect it purified by modern decisions, whieh have 
made it conformable to reason. So that the common lew 
is a mere nose of wax, to be moulded a» modern judges 
think fit. 1 know it. But this is the first time it hat 
been avowed from the bench, that the common law is 
whatever judges, by wayof improvement, choose to make 
it. The bench, therefore, contains the most efficient le- 
gislators of the country : and judge-made law and com- 
mon law are synonymous. I grant that the judges have, 
in many cases, greatly improved upon the common law. 
I grant that one i^ndoubted principleof ancient common 
law, may be the legitimate parent, under new and unfore- 
seen circumstances of many decisions that are just in them- 
selves, and that could not have been contemplated two or 
three centuries ago. That such decisions have been tma- 
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voidable and beneficial. ^ But under this unlimited license, 
the judges have, in a thousand instances, become legisla- 
tors. They have brought forward and enacted, not the 
law, which has necessarily branched out as the legiUmate 
offspring of ancient principles, but • laW heretofore un« 
known — spick and span new. The judges are, in fact, 
the legislators of the country ; and until the representa* 
lives of the people shall resume their rights, and assume 
thetr duties, by ordering a code or digest to be compiled 
for the purpose of enacting it, they will and they must be 
so; acting in good faith, and with upright intentions. 
But under the modern doctrine, as laid down by Judge 
Waties, may they not alter and mould the law as they 
please ? It is an awful power they have (perhaps una- 
voidably) assumed ; and the public are hardly aware of 
the extent to which it may be carried. In the case of 
Jibelln England, I cannot doubt of their bias toward the 
wishes of government ; all I hope is, that the judge*made 
law of that country, decided under that notorious bias, 
may not be followed implicitly here. It is the duty of 
juries to prevent it. 

But Judge Waties proceeds to say, that the right of giv- 
ing the truth in evidence, in cases of libel, was denied by 
the Roman law ; and he cites a passage to this purpose, 
from the Pandects. The words he cites, are the words 
of Domat ; but not a syllable to that purpose is to be found 
in ttie Pandects. Nothing is a part of the Roman civil 
law, but what is contained in the Corpus Juris Civilis. 
The passage in question, I believe, is not to be found 
there. But the direct contrary doctrine is expressly laid 
down in the Pandects — Lib. 47. tit. 10. ch. 18. Sum 
qui noceniem inframavit non esse bonum equum ob tarn 
rem condemnari : peccata enim noceniium nota esse ei 
cporiere ei expedire. This is laid down by Paulus : 
General Alexander Hamilton also cited Perezius on the 
code, vol. 2. p. 208 ; and Vinnius on the Institute, 762. 
Lib. 4. tit. 4. I have examined that part of the Pandect^ 
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which should contain it, (De Injuria et de libellis famosis,) 
but there is no authority for this passage cited by Judge 
Waties from Domat, who gives none himself. I^m aware 
that Holt (on libels, p. 29.) says, there is no doubt that the 
eivil law forbade the truth to be given in evidence. But 
he cites no authority but Spanish and German comriien- 
tators. Show me- the authority, where alone it can be 
found, in the Corpus Juris Civilis. The judge's authority 
from Justinian's Institutes, L. 4. tit. 4. contains nothing 
like it. Nor does his reference to Domat, Y. 3^ tit. 12: 
The Emperor Ch. 5. and M. Bayle, are no authorities in 
our courts for what the law is. His citations, therefore, 
are aU mistakes. It is most probable then, (says the 
judge,) that the rule is derived from the civil law. Now 
the civil law does not authorize this rule, but directly the 
reverse. " // is right and proper y says the civil law ^ 
*< that the offences of the guilty should be made known, 
^iand he who publishes them, ought not to be punished 
^^foT so doing,^' The judge states, that it appears by 
Croswell's case in New^York, that it was the law there, 
that the truth could not be given in evidence. He was 
mistaken : on that point, the court were divided : but 
finally, they were unanimous, that it could. 

As to the modern authorities cited by the judge, Lord 
Coke and Sir William Blackstone, they are nothing to 
the purpose. Can the judge show me any statute law 
for his opinion, previous to Coke's case? Can he show 
me any common law authority for it, previous to that 
case ? No : the law then may be Star Chamber law ; 
Coke's law ; government law ; bench-enacted law ; but 
it is not the law of England, according to any known or 
recognized authority, unless the judges have a right to sub- 
stitute themselves for the parliament. That they often do 
so, I allow. Have they a right to do so ? That is the 
question. 

The People v. Croswell had been decided, but I sus- 
pect not reported till after Lehre's case ; otherwise I am 
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persuaded Judge Waties would have entertained more 
doubts on the subject than he did when he delivered the 
opinion of the court. 

In fact, I suspect the judge was misled, by not distin- 
guishing between cases where the libel consists in the 
malice, and not in the falsehood of the publication. Sup* 
pose one man heedlessly publishes of another that he is 
deranged, or that he is impotent, and makes him an ob- 
ject of ridicule, on account of this misfortune : can the 
tr^uth be a justification in such a case as this? But sup^ 
pose the prosecutor were about^to contract marriage with 
a relation of the defendant ; would not the truth of the 
imputation be of the very essence of the case? This is 
strongly supported by Rex v. Harvey, 1833, 2 Barn, and 
Croswell, 257. — Justice Bailey's opinion. The truth can 
never be given in evidence but for the purpose of explain- 
ing the intent of the publication, and negativing the charge 
of malice. But when malice is manifest upon the face of 
the libel itself, granting it to be truCj the truth can be no 
justification. All this is so well put by Judge Waties, p, 
818, S19. that I am tempted to transcribe the passage, 
from South Carolina v. Lehre. 

^< These reasons for not allowing the truth of ^ libel to 
*^ be given in evidence in a criminal proceeding, are fiilly 
^ sufficient to justify the rule. But there is another rea- 
*^ son for it, which will be thought by many to give more 
^^ value to it than any other. It serves to protect from 
^'public exposure secret infirmities of mind and body, 
*^ and even crimes, which have been repented of and for- 
" given. Who will say that the truth of these should be 
<< given in evidence to satisfy or excuse the exposure of 
*^ them ? A man may have been overcome by some 
*^ strong temptation, and been induced to commit a crime 
<< which he has since abhorred ; for which, by a long per- 
*' severance in virtue and honesty, he made his peace with 
^^ all who could be injured by it ; and has thus a well 
*^ grounded hope of obtaining pardon from his God. A 
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** woman, too, who may have yielded to some seducer, ov 
J' been the willing servant of vice, may have since become 
*^ the faithful partner of some worthy man, and the mo- 
^ ther of a virtuous offspring ; her frailties have long been 
*^ forgiven, and she is in the enjoyment ofthe esteem and 
** respect of all her neighbotrs. Will any one say that 
** these expiiited sins may be dragged from the privacy in 
** which they have been sheltered ; that they may be pre- 
*^ sented to the view of an unfeeling world ; be punished 
** by disgrace and odium, in which innocent connexions 
*< must participate ; and that the author of all this misery 
•* may justify the act by showing the truth of the charges ? 
<^ Shall he be allowed to disturb the sacred work of re- 
^ formation, and rob the poor penitent of the blessed fruits 
^ of her repentance ? Justice, charity, and morality, all 
^^ forbid it, and, thank God ! the law forbids it also." 

All this, well said and truly said as it is, has nothiiig to 
do with political libel ; when to tell the truth is beneficial 
to the public, and to tell a falsehood is to mislead them. 
The judge's opinion, therefore, is well confirmed by Vin- 
nius, in the passage quoted by Kent, in (he People v. Cros- 
well, 3 Johns. Cases, 378,-^^' This principle in the law of 
<< libels, is considered as rational and sound in an ethical 
" point of view, by Paley, Mor. Phil. p. 188 ; and to this 
^ extent, the writers on the civil law have allowed thd 
** truth to excuse a defamatory accusation. The opinioil 
« of Vinnius, in his commentaries on the Institutes, Lib. 
'^ 4. Cit. 4. § 1. is so pertinent and forcible, and he states 
^* the just distinction with such perspicuity, that what he 
** says merits our particular attention. Three things 
" afe usually questioned here. Firsts whether the truth 
^^ of the libel amount to a Justification. The general 
^"^ opinion of commentators isy that it doesy in cases 
** where the public are interested to know the truth, •^s 
** if a man be accused of being a thief a murderer j an 
^* adulterer, ^^c. Under this head comes the aixswer of 
** the lawyer, (in L, cum qui 18 inpr. hoc tit,} where he 
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<< SQy8y that he who libels a guilty man, ought not to be 
" condemned /or so doing. For it is eoepedient that the 
" crimes of the guilty should be made known. So, if 
** this supposed defamation should take place before a 
** magistrate^ for there all is presumed to be so man" 
<* aged^ that every thing proper to be known^ should be 
^^ given in evidence^ on an investigation that takes place 
^* as to the crime alleged. But it is otherwise, when a 
" desire of doing an injury is reasonably collected from 
** the circumstances ; as if the libellers should be tempted 
" through hatred to do this, during an impending quar* 
" rel: in such case, malice ought not to go unpunished. 
*^ — L. 3. C. d. off. rec. pro v. But if the accusatiofi 
*' made against the complainant, is of such a nature 
" that no one is interested in being informed of it, as if 
*' an offender has already suffered the punishment of his 
^^ offence, or if any natural infirmity be imputed ; as if 
*' he siaid of any one, he is club-footed, or one-eyed, or 
^^hunch-backed ; the truth of such a charge is no jus- 
*^ tification; for it is fairly presumed to arise from 
" malice. The person so libelled, however, is at liberty 
" to disprove the charge.*^ (Judge Kent cites the origiT 
nal which I have here translated.) 

I would add the following case. One man is indicted 
for asserting of another that he has the itch ; thereby oc- 
casioning him to be excluded from society. The truth 
has nothing to do with the matter, say the judge3. Yet 
if the accusation be true, it was the duty of the defendant 
to make it : if untrue, it is a falsehood properly punisha- 
ble. So of the small-pox. 

I object to the judge's opinion, therefore, not its limit- 
ed application, but its sweeping generality. I make no 
objection to it as applied to the eloquent passage I have 
quoted. But, suppose I say of a man, he offered a bribe 
to a member of the legislature to procure the passage of a 
bill, in which the person I am accusing was interested : 
he indicts me for libel. Is it possible for the words 

14 
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** guilty or not guilty ^^ to be pronounced by the jury, if 
they are prohibited from hearing evidence, whether the 
fact be true or false? If it be true, the public ought to 
thank nie for telling it. I do it at my peril. Has not 
the prosecutor a full remedy against me, if the charge be 
false, by an action of slander, in which the truth or false- 
hood of the charge can be met, and wherein the damages 
will be proportioned to the injury ? Why am I to be put 
to the trouble and expense of indicting him, when the 
ends of the public are fully answered by the course I have 
taken ? Compelling a man to become a prosecutor, at the 
hazard of his character, the loss of his time, his trouble, 
and his money, is a sure way to screen the guilty. If the 
fact I assert be not true^ he can compel me to the proof 
by a civil action. An indictment often amounts to strong 
evidence of the guilt of the prosecutor. 

Sir Francis Burdett writes a letter in Leicestershire, 
exclaiming in the natural terms of honest indignation, 
against the detestable outrage committed on the unoffend- 
ing populace at Manchester. An Englishman who would 
apeak of it in terms less indignant, ought to be^driven 
from society, as a disgrace to his country. He was in- 
dicted and convicted, because the alleged libel charged a 
triable offence. — 4 Barn, and Aid. 95. So that, before 
aniionest man in Leicestershire can give his opinion of an 
open, public^ undented, and undeniable outrage in Man- 
chester, he must quit his family, journey to the spot, leave 
all his own business afloat, however pressing, and occupy 
himself, for a twelvemonth, in searching out the offenders, 
procuring evidence of their guilt, superintending the whole 
course of- law proceedings, fee counsel, attend the trial, 
hear the verdict of the jury, and the judgment of the court, 
and then, but not before, in the improbable case of a con- 
viction against persons protected by government, he may 
venture to say, the action they were guilty of was an of- 
fence. Why in the name of common sense and common 
honesty, is this the law upon which society should pro- 
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ceed ? Are the judges authorized to put this gag into th6 
Bioiith of every man in the country, and in solemn mock* 
ery to call it a free country ? Yet is this the law here ; 
if the State v. Lehre be law. Most assuredly thrs is not 
the. way to render the citizens attached to the laws; and 
as it is an indictable offence, ^^ to affront the law/' who 
is a very touchy and waspish old Iady> many a man may 
incur the hazard of getting his face scratched, who cannot 
fall in love with these decisions. 

In the State v, John Allen, (McCord's So. Car. Rep. 
525. May, 1823,) Judge Johnson stated, that the intent of 
the publication complained of, was matter of law for the 
court to decide on : and that if the jury found a general 
verdict, it would amount to no more than finding the fact 
of publication and the truth of the innuendoes. General 
verdict of guilty* Motion for a new trial, on^ the ground 
of misdirection in point of law. Judge Huger delivered 
the opinion of«the court*above. He did not seem to deny 
that the libellous character of the publication was matter 
for the court, and not for the jury; but the case of the 
State V. Lehre had decided that a general verdict em* 
braced the whole case ; and not merely the fact of publica* 
tion, and the sense ascribed to the words of the libel. 
New trial granted. There is, therefore, in this our state^ 
a HMinifest leaning toward the restrictions oh the press^ 
which the judges of the parent country have thought fit to 
impose. 

It would be in vain for me to deny, if I were so in- 
clined, the great good sense, the patient attention, the 
laborious investigation, the considerate decision of the 
English bench. As a general position, and in common 
cases of meum and tuum, it has my full concurrence and 
approbation. But from the very commencement of judicial 
history in that country to the present hour, the judges 
have, in fact, been under a strong bias to support the • 
measures of government, right or wrong. They tread the 
beaten path of those who have gone before then! : and all 
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the modern notions of the rights of the people^ and the 
rights of the press, that have taken so strong hold on 
public opinion, they regard as criminal innovation; be- 
cause they find the contrary doctrines laid down as law, 
in the pedant pages of Lord Coke iaind his cotemporaries. 
Because their predecessors have been the servile tools of 
the court, they think they must be so too. The law in 
England is a very ignorant profession. In this country, 
every lawyer considers that he may be called upon to act 
as a legislator : his line of reading and reflection, there- 
fore, branches out ; and he puts himself in the way of all 
the liberal opinions which the extent of modern investi- 
gation have brought into public view. If he does not, he 
ought so to do. Not so in England ; where the profes- 
sion of the law, confining a man to the beaten mill path of 
his predecessors — making it the rule of his opinion stare 
decisis f never to wander from precedent, however absurd 
— making it the ruie^of his practice to estiipat^ truth and 
falsehood, in proportion only as they are profitable — and 
to practise the law, not as an enlightened and liberal phi- 
losopher, but as a shoemaker makes shoes, or a stone- 
cutter polishes his marble, — in that country, I say, the 
profession is a profession of narrow-minded and selfish 
practitioners, who are universally regarded when in par- 
liament, as the hired advocates of the ministry, on the one 
side ; or the opposition, on the other ; and out of their 
proper element, when they assume to be legislators. Two 
or three honorat)le exceptions are not sufficient to alter 
the truth of this general position. In this country, our 
judges are not inferior to the occupants of the British 
bench, in patient research, in temperate decision, or in the 
talent of discovering legal truth. They have also the in- 
calculable advantage of practising in a country, where'the 
liberality and freedom of our political institutions, give a 
masculine tone and character to public opinion, that act most 
beneficially on the profession of the law generally. Why 
should they sufier themselves to be shut up like children 
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in the go-cart of British precedent ? It is time they should 
universally feel and act upon their own stiperiority, and 
occupy the vantage ground^ which the spirit of our free 
government affords them. I have endeavored in these 
pages to show the illiberal, time-serving character of the 
British law of libel, a system, out of harmony with all 
our republican institutions ; and which, therefore, neither 
ought to be, nor can be, the law here. The legislatures 
of New-York and Louisiana, and the bench of Massachu^ 
setts, have long been of this opinion, and have acted on it. 
I hope it will be acted on, in like manner, throughout 
these United States. The following propositions by Gen- 
eral Alexander Hamilton, in the People v. Croswell, 3 
John. Ca. 360. on the freedom of the press, I hope will 
ere long be universlally considered among us as well set- 
tled law. It is high time they should be so. 

1. The liberty of the press consists in the right to pub- 
lish with impunity, truth, with good motives, for justifia- 
ble ends, though reflecting on government, magistracy, or 
individuals. 

2. The allowance of this right, is essential to the pre- 
servation of a free government; the disallowance of it^ 
fatal. 

3. Its abuse is to be guarded against, by subjecting the 
exercise of it to the animadversion and control of the tri- 
bunals of justice : but this control cannot safely be en- 
trusted to a permanent body of magistracy ; and requires 
the effectual co-operation of court and jury. 

4. To confine the jury to the mere question of publica- 
tion, and the application of terms, without the right of 
inquiry into the intent or tendency — reserving to the 
court the exclusive right of pronouncing upon the con- 
struction, tendency, and intent of the alleged libel, — is 
calculated to render nugatory the function of the jury ; 
enabling the court to make a libel of any writing whatso- 
ever, the most innocent or commendable, 

5. It is the general rule of criminal law, that the intent 
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constitutes the crime: and it is equally a general Yule, 
that the intent^ mind, or quo animo, is an inference of fact 
to be drawn by the jury. 

6. If there be exceptions to this rule, they are confined 
to cases^ in which not only the principal fact, but its cir* 
cumstances, can be, and are specifically defined by judicial 
precedent, or by statute. 

7. That in respect of libel, there is no such specific and 
precise definition of facts and circumstances to be found. 
Consequently, it is difficult, if not impossible, t6 pronounce 
that any writing is per se, and, exclusive of all circumstan-* 
ces, libellous. Its libellous character must depend on in- 
tent and tendency : the one and the other, being matter of 
fact. 

8. The definitions or descriptions of libels to be met 
with in the books, found them upon some malicious or 
mischievous intent t>r tendency to expose individuals to 
hatred or contempt, or to occasion a disturbance or breach 
of the peace. 

9. That in determining the character of a libel, the 
truth or falsehood is in the nature of things, a material in- 
gredient ; though the truth may be not always decisive : 
but being abused, may still admit of a malicious and mis- 
chievous intent, which may constitute a libel. 

10. In the Roman law, one source of the doctrine of 
libel, the truth in cases interesting to the public, was given 
in evidence. The ancient statutes probably declaratory 
of the common law, make falsehood an ingredient of the 
crime. The ancient precedents in the courts of justice, 
correspond. The precedents to this day, charge a mali- 
cious intent. 

11. The doctrine of excluding the truth as immaterial^ 
originated in a tyrannical and polluted source, in the court 
of Star Chamber: and though it prevailed a considerable 
length of time, yet there are leading precedents down to 
the Revolution, and ever since, in which a contrary practice 
prevailed. 
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12. This doctriae being against reasan and natural 
justice, and contrary to the original principles of the com- 
mon law enforced by statutory provisions, the precedents 
that support it deserve to be considered in no better light 
than as a tnalus ususy which ought to be abolished. 

13. In the general distribution of power, in any system 
of jurisprudence, the cognizance. of /az<^ belongs to the 
court ; of factf to the jury. When they are not blended, 
the power of the court is absolute and exclusive. In civil 
cases, it is always so ; and may rightfully be so exerted. 
In criminal cases, th^ law and the fact being always blen- 
ded, the jury, for reasons of a political aad peculiar nature, 
for the security of life and liberty, are entrusted with the 
power of deciding both law and fact. 

14. This distinction results — I. From the ancient forms 
of pleadipg in civil cases, none but special pleas being al- 
lowed in matters of law ; in criminal^ none but the general 
issue. 2. From the liability of the jury to attaint in civil 
cases ; and the general power of the court in granting new 
trials as its substitute : and from the exemption of the jury 
from attaint in criminal cases ; and the defect of power in 
the court to control their verdicts, by new trials : the test 
of every legal power being its capacity to produce a defini- 
tive effect liable neither to punishment nor control. 

15. That in criminal cases, nevertheless, the court are 
the constitutional advisers of the jury in matters of law, 
although the jury may compromit their consciences,, by 
lightly or rashly disregarding that advice. But the jury 
may still compromit their consciences, by following the 
advice of the court; if exercising their judgments with 
discretion and honesty, they have a clear conviction that 
the charge of the court is wrong. 

So far General Hamilton, whose propositions are fully 
substantiated by Judge Kent and himself. That all this 
is sound law, fully sanctioned by legal authority, as these 
able men have shown, I have no doubt ; and I think I also 
have shown it, in the foregoing pages. But I should be 
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inclined to add to ttiese legal propositions, the following 
additional safe-guards, which my experience of the practice 
has suggested. I would enact the foregoing propositions 
In a declaratory law entitled '^ an act for securing the 
freedom of the press ; and declaratory of the law of libel ;" 
adding to it the following clauses. 

16. In all cases of prosecution for libel, tne court may 
instruct or advise the jury ; but shall have no authority to 
require or direct them what verdict they shall bring in ; 
the whole matter in issue, with ail the circumstances of 
truth or falsehood, intent, motive/ and design, being with- 
in the right of the jury to decide upon, after hearing all 
the evidence, and the charge of the court. 

17. A defendant in a prosecution for libel, shall have a 
right to call for a prosecutor to be endorsed on the indict- 
ment, at least one calendar month previous to the trial. 

18. In order that a defendant may not be put to need- 
less trouble, expense, vexation, and delay, the prosecutor 
shall be required, and it shall be his duty, One calendar 
month before the trials to deny upon oath the truth of such 
assertions as are charged to be false and libellous ; and the 
truth whereof he requires the defendant to prove upon the 
trial. And the defendant shall not be called upon or ex< 
pected to be prepared with proof of the truth of any part 
of the matter charged as libellous, except that part which 
shall have been so denied upon oath. This may be re- 
quired in England. (See Starkie on Libel, 601. and the 
cases there cited.) 

19. On the trial, it shall be competent for the defendant, 
in proof of the facts charged to be libellous, to offer in evi- 
dence, public notoriety or public rumor : and the jury shall 
decide whether the public rumor or notoriety so offered in 
evidence, be or be not reasonably sufficient to justify the 
defendant in stating the facts complained of; to the extent 
and in the manner in which they are stated in the publica- 
tion alleged to be libellous. 

20. And whereas political society is instituted for the 
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purpose of regulatinfg -Ihe condiici of men towM'ds eacJi 
<}!ther, while ifaey live andcofitint]e4neinbers of the same 
political commiinity; and not for the purpose of regulating 
opinions whieh reUtfS to another state of ekistence ; and 
when all political -rights and obligations are dissolved by 
death c therefore — , ' 

. No person shall be liable to punishment for examiniris, 
aflSrtningy or denytng the tnith^of any religion, or any tenet 
of religion, or for adyancing uny opinion relating to re- 
ligioti, ov iavestigattng any subject of controversy of any 
kind, on account of Its connexfon with or besfring upon any 
tenet or ' doctriife of ady religiott whatever': provided, 
such investigation, shall be conducted^ iii « manner not 
o^nsive to public deceilcjr; and with' an honest design 
of di^coi^'ering Ihetrlith; of which design the jury shall 
judge according to. the circumstances of the case that may 
be made out before ,them. It beitig the undoubted right 
6f every man td publish for the informajtioif of bis fellow 
eiti^etis,'On any and every subject, any opinion whatever 
that 4ie m^y deem ttue, knA interesting tb them to be 
informed of; proVrded this be done with, honesty and 
good fkrth^ for the purpose of communicating what be niay 
deem useful information ; of which Intention the jury as 
aforesaid, shall judge from the facts of the case. 

21. In all cases oflibel, either party niay require to he 
tried before a special jury, on'theusual notice established 
by the rules of court : wJrich special jury shall be selected 
from forty-ejght jurors, chosen by ballot out of the whole 
number bf citizens liable to serve on juries 'at. that court, 
by the returning oflScerVin the presence , of the defendant 
or his attorney, at a reasonable time, and with reasonable 
notice previous to the coraAienc'ement of the t-erm. The 
special jury to be struct from t-he listoi^ the forty-eight 
jurors aforesaid, *in the usual m&nn^r, by or on behalf of 
each party to the prpsecution. 

15 
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I now pVbcccd to Hhe ECCLESIASTICAL part t>f my 
subject/the law Felating to that class of libels which are 
termed heresies and blasphemies. 

I have gone through the division of heresy against the 
prevailrhg politics- of the government ; and T come now to 
heresy againsl the religion of the prifesthobd. ; ^ • 
^ Quarrels about religion were very rare, during the times 
tjf Paganism. They began amo'ng the Apostles, not long 
2&et our Lord's ascension. Disputeis arose between Paiul 
and Pfetef, about the obligatit)n bf conforming to the 
ceremonies of the -Mosaic lawj and James's epistle is 
manifestlywritten to counteract the bpinioris of Paul, on 
the exclusive efficacy of faith. Afterwards, these disputes 
increased among the early Christiails, tilt tb^ time of Con- 
stantine, 325 yea'rs^ after Christ, when Cbrii^tiiRlty became 
for the first time-, a religion excldsi vely by law' established. 
Hitherto, the numerous ilisputes in the Chriisti^n church'^ 
had been chicly confined to literary warfare f and- 1 speak 
of it ^Ith great regret, to mutuatl forgeries' and faldefaoods, 
and had not involved the government in any of the unin- 
telligible points of controversy that were engendered iin 
those days, from" presumptuous ignorance ; cotitroversi^s 
whi6h, in lieu of real knowledge, begat only enl^y , hleitred, 
malice, and all uncharitaUenei^s^ - \ 

When-Cohstantine h^ established as tKe true faith, the 
creed of his own adherents, the power of the government 
was incessantly Employed in exterminating ^ali variation 
aild opposiiion: and thus it has continued^ with more 
or less vigor, to the present day^' Men (atf Jortin says) 
have been compelled not^to think alike; for that is Im- 
possible : but to say they do. When persuasibn sind cdm- 
mand were equally unavailing, resort was* had to those 
holy means of conversion,- the ii^word, the fire and the 
faggot, prison^ . confiscation, and the pillory: iand these 
have been employed without mercy. ^ The religiotis 6it- 
terminators have acted wh)erever they dared to exercise 
power, as Galgacus complained the Romans acted ubi 
soUtudinemfaciuntypacem appellant. ^^ They convert 
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aa inhabited regicm into a wilderness, and they, ^all it 
peace:". . Fear made hypoorite^ of infidels ; and the.pro- 
pagandists exulted in theit^ success : it was y^ith them a 
manifest conveFsion to the true. r^ligion> by the most 4ortho- 
dox and persuasive of all arguments.. And tlius it has 
continued throughout th^ Christian and the Mahoiiiedan 
world io the present times. ^ -with the sole exceptiQU of this 
country ; where the spirit'of.pevsecutiony by Iflw, is nearly 
extingubhed. It exists more in public .opinion^ among 
those who are well meaning but ill informed , than in the 
letter of the law^ but still to<^ much, both in the one^lihd 
the other. Increasi^ kDowlei^ge and free discussion will 
gradually set every thing on Jts ipxiper basis. Our.Iawa^ 
our modes of. thinfcingf our habjt9,.our literature^ are all 
drawn from Great Britain.. ' The r^mhant of intolerance 
tjhat still cemains. among us, is supported partly by the in- 
fluence of the law of th^t country, on the s^bj^ct of .religion ; 
apd partly bythe strong aid afforded tp it, by the injterests 
of the clergy; who subsist by propagating the opinion, 
that^ofjall crimes,. heresy and infidelity^re the most dread- 
M, because they appear rnore^ than, any other to threaten a 
curtailment of clerical influeoce. Profoundly ignorant pf 
the philosophy of the human intellect, they consider infi- 
delity as a voluntary crime. > Let us then > examine, the 
conduotof the church establishment in our parent country ; 
aqd the p]:ogress and present st.at6 of the law i;^hich ha9 
been at various times enacted to support that establish* 
ment. I do not want to notice the outrageous positionp 
taken, during the tyrannical reign of Henry 8th. Eliza- 
beth appears, on the 29th of December, in the. 26ih year 
of her reign, first to have given, as h^ad of.the church, 
ejeduaive jurisdiction to the High Conpmisaion' Court, as 
nmcocleaiasticaltribunalfin e^ses qf blasphemy , apostacy 
from Ckristiqnityj heresy,. and schism; for, as much (is 
the deciding qf matters so^many and of .so grecit import^ 
aneCf are not within the conusance of the, common law. 
Caudrey'S'Case, 5 Coke's Kepi ix. a.-— f As. this /case was in 
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tlie ^9d ^yenx o( ElizalieCh, I apprebeod the .iiuthorities 
cited by MnHoUy Gro. Jao, 421. and 2 Rolh ab. 78. pi. 2« 

r 

are, to say the ^east^dubious law: Oo« Jac« 4^1* Atwood's 
case is directly aga^insl him. . - 

,0n carefully perqsin^.in. Hale's Hi;st. placit. Cor. eh. 
^xx. pn heresy and apostacy, and th^ punishment thereof; 
J find, first; that by ,th^ copmon hw of Englahd; heresy 
was an offence exclusively cognizable by the ecclesiastical 
trihunab, either of a provincial council or the diocesan, 
(bishop of the. diocese,) .who, upon conyictioo, might de^ 
liver over the offender to the secular power. Vol. J. p. 
398 and 404. In conformity whereto, the statute .iS H. .4. 
enacted that full credence shopld be.given to their decision 
hereob, p. 399. . " ' 

I find, secondly, that when a person was conyicted of 
heresy, not at commoji law, but under any of the statutes 
on this subject, which epa<?ted a jDunishment toucktng the 
life of the offender ; the judges on that ground, took cog* 
nlzditice qf i he statute ; and on the habeas corpus assumed 
the right of determining, whether, the heresy specifically 
set out, in the return to their writ, was really heresy .or 
not, as was done in Keyset's case, and Warner's <^se, re- 
ported Co. P. C. ch.' 5. p, 42. 

I find, thirdly, that in Sir M. If ale's book in the chap- 
ter above cited, there is not a sei)tence to show that here- 
sy and apostacy is cogni2;abIe by the courts of common 
law, by indictment or informatioq, or ^n any ot^^er way 
than by ecclesiastical authprities ; save upon the return to 
a habeas corpus. .. What was . then called heresy, would 
now be blasphemy, Qffences agaii^t God, not capital at 
common law,.are the subject of, Book I. ch. 5. of Hawkins's 
pleas of the crown* He enun;ieratesthem as consisting of 
blasphemies? agains^ Gpd ; such as denying his being or 
Providence, profane jscofiing at the holy scriptqre, religious 
imposture, seditious. w(^ds against the established religion, 
— which are indictable a^ tending to. a breach of, the 
peace! This, I. presume,, is one of the fictions of law^ 
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whic^ detis wonderfully in .Prosopopoeia. The atitliori- 
tiescited'by Hawkins, a^eCro. Jao. 421. directly against 
him. 1 Vebt. 393 ; 3 Keb. 607 ; Str. 416, 788 ; Poph. 
908;, 1 Sid.' I6S. All compara^tlvely recent authorities, 
and of little account in modern times ; all of them setting 
a^ide theancient common law; fiope>Qf them relied on by 
Hale^ and allof them founded on the absurd fiction of 
*^ tending to a breach of the^eace 1'^ . If this be not legal 
^fraud) founded on legal ^fiction, thaMs, on legal falsehood, 
thereis.no meaning in. language. It appears manifestly 
froni Hale, that the statute of l.^liz. under. which the 
High. Commission Court for tl)e trial of ecclesiastical of- 
fences wi^s i^pointed^ did not alter the common* law, but 
OD}y instituted a court with defined powers to enforce it : 
at every stage of our investigations into a legal spbject, we 
encounter these fictions pf l^w ; a system, of mendacity 
that equally shocks common sedse «ind common hon^ty* 

Previous to. Caudrey's case, however, and as a specimen 
0f the mode of proceeding, and spirit of the times,' I shall 
present the reader with some cases in the appendix, popish 
and protestanty to. illustrate the odium theologicum, con- 
fined to no religion, time, or country. Lucjcily, increased 
knowledge ha9 given a force to public opinion in Great 
Britain,, that bids fair to preserve that coudtry from simi- 
lar disgrace in future. But the spirit of the age, . in 
France, Spain, Austria, and Italy, that is, in the major 
part of Europe, is not a whit better than it was four cen* 
turies ago in ^England ; and while I am writing, I wait 
cpnstantly for th^ re^establishment of the Jesuits and the 
inquisition, or some similar tribunal in France and Spain^ 
. By 1 El. ch. 1. §' 1,4. contemptuous words against the 
Lord's Supper shall be punished with fine and imprison-; 
siient. 

By 1 El. ch. 2. if any minister shall speak in derogation 
of tbeeommon prayer book, he shall'be imprisoned, a year, 
for the first Ofience'; 'and /or li/e, for the second. Jind 
any other person, who shall speak, any thing in deroga- 
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tlon of said book, shall forfeit 100 marks (or ih^ first Of- 
fence ; 400 iriarks for the second; ^n4 for the tfnrdf h^- 
shall forfeit all his goods And chattels^ and be imprisoned 
for life. ^' , . • ' 

By 13 El. ch. 12. a person ecclesiastical, wKo shall ad- 
visedly affirm any doctrirre contrary to the articles esta- 
blished it the convocat1t)n of 1562, is made liable to de* 
privation, if he persist in his ^rror* - 

By 3 James 1; ch. 21. it is made iodictable'^td use the 
name of the holy trinity, profanely or jestingly. 

.By 1 Wm. 3.'ch. 18. § 11. /denying the doctrine of the 
trinity, occasions a forfeiture of all benefit of the toleration 
act, and is made punishable as a misdemeanor. 

By 9 and 10. Wm. 3. ch. 32. if any person educated in^* 
or having made profession of the Christian religion, shall 
by writing, printing, preaching, or advisedly speaking, 
deny the Christian religion to b&true ;- or the/ holy scrip- 
tures to be of divine authority, shall on the jSr^ offence^ 
be rendered incapable to hold any office or place^of trust r 
and for the second, be rendered- incapable of bringing any 
action^ being guardian, executor, legatee, or purchaser of 
lands, and shall suffer three, years itnprisonment without . 
bail ; unless within four months afte« the first conviction^ 
he shall publicly -renounce his error in open court, when 
he shall be discharged, for thiait once, from all disahilities* 

This statute has been decided, says Mr« Holt, not to 
have taken away the common law punishment for the said 
ofiencc. 2.Str.^834 ; Bernard K. B. 162 ; Rex v. Wil«- 
liams, 1797; R. v. Eaton^ 1812; but I doubt tbisposiA 
tiofi, for it is not a common lawofience* How sbon after 
Gaudcey's case, the courts of common law seised hold of 
jurisdiction in cases of blasphemy, I cannot distinedy 
trace.* The first instance of a prosecution for words reflect- 
ing on religion,- occurred in* the 15 James 1. (Starkie oa 
libel, 488 ; Cro. Jac. 421.) Atwood was convicted on an 
indictment for saying, *^ the religrori now professed was a 
new religion within fifty years. Ffeaching is but prett^ 
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ing; arid hearing of service more edifying than two 
houre prettching.*^ It was assigned for error, tliat this 
was^an ofibncel not inquirable on ind^otIneilt before jus- 
tices of the peace, but only before the high commission*- 
er^'! and it was referred to Attorney-General Yelvcrtoti 
tb -consider, th^reoiF; and be certified, it was not inqiiirar- 
ble before tfaem, and of that opinion was tfa^ whole court 
So- that Holt's reference to this ease, in his law of libel^ 
$eems ndttosdpp^Trthis position, but to appose it. 

In the Kilig v. Taylor, Vient. Z9S ; 3 Keb. 607» de* 
jehdaot was convicted on an information, for 'saying 
that ^^JesuS Christ -Was' a bastard and a whore-mastery 
<^ religion was a cheat ;- and that he neither feared Odd, 
^'th^ devil, nor man;" .'This person does not-appearlb 
have been inhis^right mind ; and he should have be^n 
isentto the lunatic hospital* ^ On this occasion, Hale, Ch. 
-Baron^" observed, that such kind'^f wicked and bhuspbe- 
.mous words, were not lonly ai^ offence agaiiist^God and 
religion, but a erime- against the laws,'State> and govern^ 
ment, and therefore punishable in this court, (K. B.) That 
*4:o say religion is a cheat, in io dissolve all those obli- 
gisktions whereby civil- societies 'Are preserved ; that Chris- 
tianity is part and parcel of the lawd of England ) and 
therefore, to speak :ag^inst^religion^' is to speak in subvert 
sion of law.' ** Thid ia one of the hundred legal fictions 
-^^ so- convenient fof displacing common sense, and 6pn- 
^ veirtingreisd falsehood into le^ truth.'' ^. 

' This appears io be the' first case in which blaspheniy 
'wa^ r&Ied to be cognizable in the courts of common law; 
*ahd in which Christianily^as-d^terjiiinedtobe parcel of 
the laws d^Eng]aAd. Bothof th^,m very important inno- 
-rations, and resting entireli^ on "bench-enacted law ; ton 
•Jndge- Hale's' law. ' I have no respect for Sir Matthew 
Hale; he was a w^k and bigoted man, deeply dyed with 
the legal sel'Vinty T)f the times.- • !> have fcefore me an 
•account pubtishdd^in 1682*, of the trial, condemnation, and 
««6euti«h of Rose Culiender amd Amy^ Duny iot witch- 
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cr«A> at'Bnry, St. Eittitmii, lOfli Mat^h, 1^664, before d£r 
Matthew Hale. More satisfactory evidence of the bigot- 
ed stupidity of this judge;> {kifter the experiment dectsivv 
of their innocence, made before himself, in open court, by 
Lord CornwalUsf Sir Edmoftd Baron, and -Mr. Sergeant 
Keeltng,) he^d not be produced. * Thisr gifted oracle of 
the bench, asserted Christianity to be part and parcel of 
the cotnmon law, either through gross and culpable negli- 
geqci^, not consulting ; or through gross and culpable igno^ 
ranee, misunderstanding and raistranslatifig » passage in 
the; Year Book, 34 Hen. 6. fol. 38 and 40. Anno 1458, 
ease gf'quare impedit, Humphrey Bohun^v. the J^ltshop of 
Lincoln and otliets. .This matter is set in its true light by 
Mr. JejBTerson, in the letter that' t hare given iti the ap* 
pendix. Since' this decision of H^le, several {irosecutibiis 
have been set^on foot, attended tvith convictions-for libels 
on the* holy scriptures and the. Christian religion, which 
the reader may. find enumerated in Starl^ie, lihap. 31. and 
in the New-york edition of H6lt on Libel, 77 to 81. . 

vSince that time, and -within these thVee or four Jreai^; 
the ca^es of Hone of Carlisle, M!rs. Carlisle, hib sister 
Jane Carlisle, Jbhii Clarke, and others, for libels termed 
blasphem()u8; have. produced an effect in England, so dii^ 
rectly opposite ' to what was intended by, and expected 
fro.m tb^se prosecutions ; such a spirit t>f hostility toward 
this mode of suppressing ^discussion ; such an inicrease of 
new publications'of this description ; andsu<Sh an increas- 
ed demand for, and sale of, the publications, for which 
the venders have been prosecuted ; tbftt government hav^ 
'Ibund H prudent to prut a stop to these prbceedings, and' 
have formally remitted the fine of «i61^0, which had beeii 
imposed by the courts on Carlisle* These pto^cuUon» 
have been gen^rjally considered, throughout EngUnd, z% 
persecutions; and the probability is, that no jury impart 
tially selected, c6dl(i now be found to bring in a Vevdiet 
of guilty on any indictment for what is< called btasph^my. 
Folly &nd Vuigarity are *not ealculatcid to d<y harm, if trett- 
ed with contempt. 
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The spirit of investigation in England, has pervaded all 
ranks of the people. The populace of that country are 
beyond doubt, at this moment, the most reading people in 
Europe. The supply and sale of bookd there, is extensive 
beyond any thing that has hitherto been known in the 
World: and book societies, and societies for communicating 
mechanical knowledge, and scientific information, have 
been extended to almost every village in the kingdom* 
A body of clergy whose conduct and character are open to 
so many grave objections of a description but too well cal- 
culated to make the people /eel ^ and a system of docftrine 
constituting the established religion of the country— em- 
bodying so many gross absurdities— so many positions of 
dubious evidence, strongly attacked, and weakly defended 
—-so well 'calculated to furnish matter for dispute, and so 
ill calculated to promote simple, intelligible, useful morali- 
ty,— form a collection of circumstances, that have under- 
m^ined the root of the established religion, and the hie- 
rarchy of that country : and whenever the period of reform 
comes, as come it must, the whole system will, in all 
probability, be ovgrturned ; and something plainer, cheap- 
er, and niore useful, like that of the United States, be sub- 
stituted in it3 stead. It is in vain to expect that repeated 
admonition will ever induce the clergy of that country to 
commence a reform themselves* Each says>^<it will last 
''my time, and I have but a life-estate in the system:'' no 
consent can be obtained from them, to change the grossest 
eiTors. The bishops, soon after the close of the American 
war, refused their concurrence to the striking the Athana- 
sian creed out of our book of common prayer. We have 
done it here^ but the rule thercy is, 

^ Touch npt a cobweb in St. Paul's, 

Lest you. should shake the dome ! 

The ground taken by the liberal party, at present, in 
England, (where a petition signed by two thousand members 
of the church establishment, has been presented within 
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this y^r or tviro, to parliament, against prosecutions for 
what are called libels on religion,) is as follows ; 

1. Although Christianity be true> yet there are many 
circumstances of reasonable doubt attending its evidencesy 
both external and internal: doubts which weigh upon 
the minds of some conscientious men ; and which cannot 
he cleared away, unless the whole subject be left open to 
unrestrained discussion, which is the only known method 
of discovering and establishing' truth. 

2. The largest class of Christians, are the Roman Catl»- 
olic. It is a known tenet of that church, that the evi- 
dences of Christianity are defective; both internal, ^nd 
historical or external, unless the traditions of the church 
be called in aid. The protestants deny this ; and assert, 
not without good reason, that if Christianity be not sus- 
ceptible of full and reasonable proof without recurring to 
any such tradition, it rests upon a very unstable founda* 
tion. 

3. That all the arguments hitherto adduced by the de- 
fenders of Christianity, are weakened in their efficacy and 
rendered suspicious, inasmuch as the;y have been brought 
forward by men hired and paid for defending it, at all 
events; and who, not contented with di press always open 
to them, and enormous salaries paid for their services, 
think it necessary forcibly to suppress the arguments of 
their antagonists, by calling in the aid of the civil power ; 
by shutting against them the press ; by prohibiting all 
means of public communication ; and by ^evere/y punishing 
all doubt and denial, instead of employing reason and ar- 
gument for the purpose of convincing. 

4. That if a clergy maintained in Great Britain alone^ 
during so many centuries, at the expense of at least eight 
millions of pounds sterling a year, with all the advantages 
of the very best education the country can supply, with 
all the countenance that the government can afford them ; 
and all the respect that the people pay them ; with the aid 
of bible societies, missionary societies, tract societies ; — 
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with the concurrence ttw) of the whole body of dissenting 
clergy of all descriptions, are unable to support their own 
tenets, and to withstand the torrent of infidelity ; there 
must be something wrong in the cause, or something 
wrong in the management of it ; and either the one should 
be renounced^ or the oiher altered. 

5. That a system at once so expensive and inefficient, 
calls aloud for reformation ; and that it is high time to 
leave Christianity to stand or fall ; to be adopted or reject- 
ed, on the strength of its own proper evidences. 

In this I most cordially agree ; being fully persuaded 
that the great number of persons who doubt of the truth of 
Christianity, and of persons who disbelieve it, have been 
thrown into this situation, owing to the unfair and perse- 
cuting manner of managing the controversy, on the part of 
the clergy ; which furnishes prima facie evidence against 
the truth of the doctrines advanced. Why are these gen- 
tlemen so much afraid of trusting Christianity to its own 
unaided strength ? 

If two boys go out to fight, and one calls in the aid of a 
stronger boy to get the better of his antagonist, is it not 
clear, that he feels sure of being defeated without this 
assistance ? So, if the priesthood fight the battip with 
their antagonists, by the aid of the civil power, — not con- 
fining it to the fair production of fact and argument, to be 
opposed to fact and argument, — but by fire and sword ; by 
the prison and the pillory ; by forfeiture, fine, confiscation, 
and every diabolical device of punishment, whether in a 
greater or a less degree, — it amounts to proof that the argu- 
ments of the unbelievers are deemed too strong for the 
hired advocates who oppose them, to refute; and they 
must call in a more able ally. This conclusion is una- 
voidable ; and it has unfortunately been too strongly felt. 
It has given rise to by far the greater portion of infidelity 
which now exists in Europe, and which I am well per- 
suaded, would not have existed without it to the same 
extent 
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6. The persons who have written in Cavor of Christiani- 
ty and its tenets, live by it : they live honored and pro- 
tected as well as paid, by the government of the country^ 
whose religion they control; and by the people, whom 
they instruct* The honors^ the emoluments, the reputa- 
tion they enjoy, are benefits of the very highest and most 
valuable kind that this world can ofier. They have there- 
fore a bias, a prejudice in favor of their own doctrines, that 
will produce a defence of them to the utmost verge of fair 
argument, and sometimes beyond it. 

On the other hand, who are the persons, who have op- 
posed Christianity ? Mqu who risk their reputation, their 
comfort, their consideration in society, their persons, their 
properties, the well-being of , themselves, the prospects of 
their families, in opposition to all the power, all the wealthy 
all the rank and consideration prevalent in the community* 
And for what ? Can any other reasonable motive be as- 
signed, except that they feel desirous at all hazards, and 
without the possibility of Vecompense, to speak what apr 
pears to them the truth, on the oMst important of all 
human investigations? I grant they maybe mistaken; 
but are these men,.thus actuated and thus acting, fit object^ 
for punishment, because they are honest, bold, disinterest- 
ed, and independent ? One man cheerfully goes to prison 
for his opinions; another receives a thousand pounds a 
year for teaching the opposite opinions. Which of the 
two would be deemed the better evidence in a court of 
justice ? 

I grant that two or three instances, (not moi:e,) of vul- 
gar and offensive language, proceeding from uneducated 
men of vulgar habits^ and from the dregs of society, hav« 
been punished without commiseration : so much the 
worse: these cases that excite no pity, are chosen to cover 
and defend the practice of punishing in all cases. ' More- 
over, it would be well for those who complain of ^rpss 
and violent language, not to tempt the production of very 
high authority for the grossness complained of. (Vid. 
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Mat. ,ch..23.) Tp show the bitter spirit t\ith which 
thes^e prosecutions were cart:ied on, I copy the following 
account of one of them from the Annual Register, for the 
j'ear 1S20, part I. p. 83. Surry Assizes : The King v. 
Philip Francis, for selling a seditious and blasphemous 
libel concerning the proceedings that took place in Man<- 
Chester on l-Gth August, 1819, contained in No. 3 of Car-* 
lisle's Republican. Five counsel fox the prosecution. 

This is one of the great class of cases of which a great 
many \yere tried at the Middlesex sittings after last term, 
against diSerent news venders. The learned King's Ser- 
geant, Onslow, stated the case with his usual ability. . It 
appeared that the defendant, an in&rm elderly man, com- 
bines with the business of a shoemaker, at No. ld£ep- 
mondsey-street, that of a dealer in political and other 
pamphlets* The libellous pamphlet in question, was pub- 
lished 10th September last, and sold to Geprge Oddy, who 
deposed to the fact. The defendant addressed the jury to 
the following effect : '< I am a poor ailing man ; and if I 
** have been guilty of a crime in selling this pamphlet, I 
<^do declare most solemnly that J did not sell it with aa^y 
<< wicked intention. L Iqoked to the profits pf the sale, as 
<< means of enabling me to get a living, which I found a 
<^ difficult thing to do, owing to .the badness of the times, 
f ^ and u^y own infirm state of health. As soon as I knew 
^f.that the number of the Republican in question gave 
*^ offence, I desisted from selling any more. I beg you 
'^ will not consider me s^s the author of the work : it is 
<< impossible for me to read all the works I selL Gentle- 
<< men, I am anxious to make you believe I had no badness 
<< of intention when I sold the pamphlet ; and far was I 
'^ from thinking the sale of it would expose me to the dis- 
" pleasure of the Attorney-General.. The moment I 
" understood I was acting improperly, I desisted ; and I 
<^ certainly did not sell the book with any malicious or 
" wicked intension. If you bdieve this, you will acquit 

me. If I have broken the law, it was without knowing 



it 



126 

** it, because I was not aware of the tendency of the pub« 
** Hcation, and had no design to violate the law. '^ Called 
DO witnesses. 

<< The Chief Baron charged the jury, that the defend- 
*^ ant's intention was distinctly proved by the libel itself. 
'< His lordship as well as the jury, acted undei* the solentn 
** sanction of an oath ; and laying his hand on his heart, 
** his lordship said, ^ npon my oath, I never saw a more 
" * atrocious libel than this.' *' 

** The jury immediately found the defendant guilty, but 
^recommended him to mercy, on account of his poverty 
'^ and his ignorance of the nature of the libel." 

"The Chief Baron: Gentlemen, are you aware how 
*' prejudicial such a recommendation may be ? If such a 
** publication as this finds its way, it will be productive 
<^ of the most mischievous consequences. Recollect your- 
*' selves before you give such a recommendation. I dhall 
"certainly carry it into effect, as far as I can; but pray 
w recollect before you give it. The jury turned round 
"again in the box; and after about five minutes further 
^* consideration, the foreman, Benjamin Bernard, Esquire, 
** said, (as we understood) My -Lord, the jury are not in- 
" dined to alter their opinion. The Chief Baron, unth 
** sometoarmth : then you will send all these publications 
" td the most ignorant classes of society . The jury was 
*^ composed of half special and half talesmen : the latter 
'* half probably under no bias, not having been selected in 
" the usual way of management on these occasions." 

John Caherac Was then put to the bar for having sold 
No. 2 of the Republican, relating to the same proceedings 
at Manchester. His defence was, that he was a geperal 
bookseller, selling books of all kinds, both for and against 
government. Thai he had never read the pamphlet in 
question ; but now knowing its contet>ts, he was hostile 
to this doctrines contained in it. That the author being 
known, he the author, and not a mere seller of the* pam- 
phlet, should have been resorted to. That this was the 
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case with Mr. Hobhouse and Sir Francis Burdettf wha 
were the authors of alleged libels. In the one cascj Mr* 
Stockdale, the book9eller, was discharged by the House 
of Cooimonsy the author being known : and in the other 
case» Mr. Brooks^ who had sent the Iibellou9^ letter of Sir 
Francis Burdett, was a witness for the prosecutio^. The 
resort, therefore, should have been to the author ; and not 
to a mqrei^elleri who could not be presumed to know the 
contents of every book he sold, as was the case here* 
Verdict, guilty. A special jury, no doubt ; selected in 
the usual way. This usual way of England is, to my 
certain knowledge, well understood in Pennsylvania, and 
probably in the other states. 

7. It is said, and whoever will read Jeremy Bentham's 
discourse*' Swear not at all," will think it very plausibly, 
perhaps, very truly said, that the supposed utility of th(B 
Christian religion, as furnishing a sanction for oaths, has 
been greatly overrated. The opinion begins to prevail, 
that all oaths of every description, in or out of courts of 
justice, are morally and religiously indefensible. A sum* 
mary of Mr. Bentham's arguments may be seen in the 9th 
number of the Westminster Review. Oaths tend to de- 
tract from the immorality of simple and wilful falsehood, 
by making perjury alone in its legal acceptation, an object 
of punishment. Who in our country, refuses in a court 
of justice to credit a Quaker's pimple affirmation ? Why 
not punish mendacity in judicial testimony, as you now 
do perjury ? Do so, and you will bring all kind of lying 
into discredit : at present, you indirectly encourage it. 

8. It is asked, also, — granting the truth and necessity pf 
the Christian religion, — where is the necessity or the pro- 
priety of employing a hired and paid ministry to teach it ? 
Christ and his apostles preached and taught without mo- 
ney and without price. Freely you have received, says 
our Saviour, freely give. Are not the Quakers as regular 
attendants on public worship as any class of society what- 
ever ? Yet, no member of their society is hired and paid 
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for the purpose. Those who think themselves qaalified 
and called on to deal out religious instruction, ' do so« 
They do it, to satisfy the feeliftg of duty. Who tsan^value 
an interested, a^ hired, a bought, a paid religion? A reli* 
gion of which the professor makes a trade and a calling ; 
to get mdney by if, as he would in a lawyer^s office, or at 
i merchant's desk ? That part of the church system which 
requires a clergyman, who is about to enter updn a bish- 
oprick or a living of great value, to declare solemnly, that 
he is moved by the Holy Ghost to accept it, has had, as it 
oVight to have, a dreadful effect on the clerical character 
in England. 

9. It is said, that if the simple, unmixed question were 
before the public, whi^fher the Christian religion were 
true or false? there would be but an insignificant minori'* 
ty to reject it; when we consider its great and manifest 
superiority to every other known form of religion — thfe 
superior evidence, intrinsic and extrinsic, that accompanies 
it — the beautiful and simple morality inculcated* in the 
scriptures — the manifest reformktion it produced by driv-^ 
ing before it the gross errors and practices of paganism. 
Few people would be backward to acknowledge this, if 
Christianity were confined to the plain and intelligible 
doctrines of our Lord himself as delivered in the four 
Eviangellsts. These are few in number, easy to be com- 
prehended ; and their practical utility is apparent upon 
the face of them. Td the Christianitynof Jesus Christ, its 
founder, few people would be tempted to object. What 
better religion can any man ofier as a substitute ? What 
better morality can a deist discover- than the morality 
taught by Jesus Christ ? What would be gained by a 
change? These are proper questions. 

. But what is Christianity ? -Jt is no longer the plain 
and simple system delivered by our Saviour, equally diffi- 
cult to be misunderstood or disputed; but it is mixed up 
and involved with doctrines and fancies innumerable, 
unintelligible, disputable; affirmed and denied with an 
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igitorance and rirulehce, as opposite, to the Christianity 
of Jestts Christ, as light is to darkness. I omit the early 
dissentionsof the three first centuries, the $^bionites,Mar- 
cionites/ Corinthians, Manichaeans, Gnostics, Donatists, 
NoTatians, Trinitarians, Sabellians, Arians, Palripassians, 
Alogists, Monotheiites, &c. &c. &c. What is modern 
Christianity ? Is it Catholic or Protestant ? Calvinist or 
Arminian? Trinitarian, Sabellian, Arian, High'Arian, 
Low Ari^, Siiblapsarian, Supralapsarian, Antinomian, 
Universanst, Unitarian, Sandemanian, Swedenborgian, 
Hopkinsian, &c. &c. &c. ? for all these variant sects differ 
from each other in some mystical tenet that they deem 
essential to their own ideas of Christianity. I should be 
glad to have known Sir Matthew Hale's precise notions 
. of Christianity ; or the learned opinions, on this subject, 
of Judge Kent, when it was decided in the People v. Rug- 
gles, August, 1811, that Christianity, (the Christianity by 
law established in England,) was part and parcel of the 
law of New- York state. It is not the only instance in 
which we may discover that lawyers of "high reputation 
are sometimes apt to talk without book. They are usual- 
ly, indeed, content (as they may well be) with the mys- 
teries of their own profession. Sir Matthew Hale might 
in reply have presented the book of common prayer : 
Would the New-York judges have offered the thirty-nine 
articles of the Episcopal church, or the Westminster con- 
fession of faith ? Two documents very orthodox, no 
doctbt, but which I have heard learned men contend, in- 
clude tenets equally subversive of true religion, of com- 
mon sense, of sound morality, and of. social order. ' Of 
this I pretend not to judge without more attention than I 
am inclined to pay to an investigation so pregnant with 
dispute. I notice it among the other differences of theo- 
logical opinion ; but being satisfied myself to adhere to 
the few plain, useful, and undisputed doctrines which 
Christ himself has thought fit to deliver; I have no faith 
in, I ascribe no authority to, any additions, emendationsi 
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illustrations, or comments, that any other person may have 
thought fit to make. Of what constitutes Christiaqityy 
the sayings and precepts of Christ himself, are undoubted- 
ly the best evidence ; and in my opinion, a Christian need 
not look further. But on this subject, not many will 
think with me. Be it so. I have a right to think for 
myself. The Cliristianity, therefore, taught during 1500 
years, has been confused and mixed up with human opin- 
ions : it haa been changed and altered, and modified, en- 
larged, garbled, transformed, adulterated by hufnan doc- 
trines and human devices, till, at length, no one can tell 
what Christianity is. The bible is of no use ; for each of 
the contending sects equally appeal to the bible. Every 
one defines Christianity his own way ; and every one a 
difierent way : and men have been employed in murdering 
and tormenting each other for these fifteen hundred years, 
for the emolument and aggrandizement of the various or- 
ders of the Christian priesthood. Is it any wonder, under 
these circumstances, that infidelity should prevail ? That 
a man who has no leisure or inclination for abstruse inqui- 
ries into 'a quarrelsome theology, and looking only at the 
surface of the question, should exclaim — ;'^ Gentlemen, 
" when you have settled among yourselves what you 
'Vmean by the Christian religion, I will examine as fairly 
^' as I can, the reasons ofiered to me for believing it*'' 

The man who waits till this point be amicably settled 
by the contending sects, must wait ad grsecas calendas. 

10. The enormous emoluments and the unnecessary 
honors conferred on the members of the hierarchy in that 
country, have had a baneful efiect on the general recep- 
tion, of the state religion. The question comes before the 
people with the hated associations of tithes, ecclesiastical 
courts, birth-fees, churchings, confirmations, marriage- 
fees, Easter ofierings, and the tribe of. vexatious ecclesias- 
tical taxes, for which no intelligible consideration is gives 
in return. It comes associated with the notions of a. body 
of men always voting with the court, and in hostility to 
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the popular voice — with palaces, revenues, dignities, and 
sinecures — with feasting, fox-hunting, convivial pleasurels 
— with clerical justices of the peace, protectors of the 
game, and oppressors of the poor. I do not vouch for the 
justice or correctness of these prejudices and accusations. 
I ^now not hut from publications and debates of respecta- 
ble character, what degree of credit to give to them. My 
argument carries me no farther than to state the circum- 
stances at present associated in that country with the na- 
tional religion in the public mind. I am persuaded, after 
due consideration, that the services of the ecclesiastical 
order in Great Britain, of all kinds, are compensated, at 
an annual expense, of not less than forty millions of dol- 
lars of our money. Under this view of the case, it is 
manifest that the question of Christianity has not had fair 
play. People become prejudiced against it, as if religion ^ 
were exclusively chargeable with all the burdens which 
its professors impose upon the people, under that sacred 
sanction. They argue against the use of Christianity, 
from this manifest and gross abuse of it. In this country, 
we are, at present, better off. Our clergy are liberally 
paid by the grateful contributions of their hearers; and for 
services rendered, satisfactory to those who pay for them. 
Nor are our clergy, of any description, liable to the objec- 
tions made against too many of the same order in the old 
country. Cheerfulness, tempered with gravity, is ex- 
pected every where among us; and it is seldom we find 
our clergy of any denomination, reproachable for neglect of 
moral conduct. Bigotry and intolerance are, by no means, 
uncommon : but they prevail most, in proportion as the 
clergy are ignorant, and mix little in general society. 
Among the presbyterians, it is said, there are many who 
steadily and perseveringly look to the restoration of tithes, 
and the establishment of a system to remunerate the cleri- 
cal order, independent of the voluntary contributions 
of their hearers. If the people are true to themselves, 
and to the intereists of religion, a^ well as to their own inte- 
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rests, tb^y will crush all expectation of success to this am- 
bitious and avaricious plan. I acknowledge myself among 
those who beliere that Christianity will flourish most 
when it is not made a lucratire profession, or paid for at 
all. But the people have a right to do as they will with 
that which is their own : and if they think it becomes 
them to maintain a class of advocates, hired and paid for 
their services, I see no right that any man has to object, 
while he is permitted to act as he sees fit So far as I 
know from past experience, or can discover from the Eng- 
lish publications, our system works far better than theirs : 
and religion flourishes in proportion as it is left to take 
care of itself* 

I have for many years been observant of the state of 
public opinion in Great Britain, on the subject of religion 
as connected with the government and the law. The well 
informed people of that country revolt at this connexion: 
they see it forcibly and cruelly maintained, not for the 
support of religion itself, or the promotion of the public 
good, but for the maintenance of a wealthy, proud, and 
idle class of public servants, who might be tendered more 
useful, (if useful they can be rendered,) at a tithe of the 
expense. They see that the holy alliance between church 
and. state, is an alliance to keep the people in subjection ; 
and to punish all attempts to expose the frauds and errors, 
the encroachments and the peculations of the contracting 
parties. It is seen that there are no other means of en- 
lightening the public, but those furnished by open, unre- 
strained discussion ; and that government and the priest- ' 
hood well knowing this, have so modelled the doctrine of 
libel as to suppress inquiry^ and keep the public in the 
dark. In this unfair attempt, they have been but too 
well seconded by the judicial bench of the country, who 
adopt as an indispensable part of their costume, the fash- 
ionable garb of loyalty and orthodoxy, essential to the 
court dress of the day. 

The Christian religion^ as taught by J^sus Chrisi^ may 
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be productive of great benefit to society ; . it tends to render 
men, in all respects, more forbearing with each other ; it 
inculcates kind feelings ; it is opposed to every thing like 
selfishness, anger, and revenge ; it adds, by means of the 
doctrine of a future state, an important saaction to mo- 
rality : the duties it inculcates are eminently useful, sim* 
pie, and intelligible. A Christian, in all respects, such as 
Christ has taught us to be, must be, in all respects, a better 
man for being so. It fulfils the great use of religion in^ 
this respect ; for if a man be not made better in his dispo<- 
sitions, and better in his conduct, by means of the religion 
he professes, it is not worth professing. A religion that 
has no manifest efiect on the morals of its professors, is 
useless to society. Any religious controversy that has no 
bearing on morality, is at least useless, if not a nuisance 
in society. Let its mutual opponents discuss it, if they 
please ; but society is not interested in the question, ex- 
cepting that the dispositions of the combatants are too 
often the worse for the discussion. Irritated and angry 
passions are brought into play, in proportion as the ques- 
tion is worthless. But how many good,.and kindy and 
^onest men, never think of religion at all? men who 
have no time to dedicate to it,, who know little and care 
little about it, except that for form's sake, they quit their 
weekly labors to rest on a Si^nday, whether at church, 
with their families, or in some excursion of pleasurable 
relaxation ? How many, (nine hundred ai;d ninety-nine 
out of every thousand,) who never took the pains to invest 
tigate whether the religion they profess be true or false ? 
who have not the leisure or the means of doing so ; who 
are content to assume, during life, without further inquiry, 
the religious denomination of their parents ; and who go 
on living honestly, wisely, and respectably, because the 
laws compel them to do so ; because society respects and 
honors those who do so ; because they gain, by doing so, 
the love and esteem of their friends and neighbors ; .be- 
caujie they find it their own interest to do so ; and by habit 
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ih^y feel the inclination to do so« Here are goo<} dispo-* 
sitions and good conduct generated and confirmed in men 
who think little' or nothing ahout religion ; who have no 
Qther faith but the fides carbonaria; whose profession is 
mere matter of accident ; and who, by way of decency, 
comply with the usual forms. Real belief, or disbelief, 
therefore, is not essential to good conduct. Men may be 
very honest, kind, and upright, without it; though they 
might possibly be more so with it. This b^ing the actual 
situation of society, why should we punish a man who is 
somewhat more inquisitive than his neighbors, because he 
find« reason to doubt about the theoretical question of the 
grounds and reasons of the Christiap religion, and pub- 
lishes his doubts that they may be discussed and confuted ? 
Surely he is not worse for being seriously interested in 
the question, than those who never think about it at all!' 
For mercy's sake, if he be foolish, do not add to his 
misfortune by punishment. Convince him (if you think 
it worth while) that he is in error ; but convince him by 
argument, not by fine and imprisonment. They may pro- 
duct an efiect on his purse, his person, and his outward 
profession, but his thoughts remain as free within the 
prison as without. What do you gain by converting 
en honest unbeliever into a hypocrite? If his conduct 
be good, what better efiect ban the best religion pro- 
duce ? If it be bad, punish his conduct, not his opin- 
ions : you may govern the one ; you cannot control the 
other. I assent, therefore, to what I decidedly consider 
as the prevailing opinion in Great Britain at the present 
day, except among the clergy and those connected with 
them : Let religion take care of itself. Infidelity will be 
perfectly harmless, if you do not give it the prodigious 
advantage which arises from the cry of persecution. 
Leave it to be discussed by those who feel interested in 
sucii discussions ; and by and by we shall hear of infidel- 
ity no more. But if you leave a pen in the hands of one 
party and put a sword into the hands of the other, yoq 
may enable ihetti to draw blood, but not to elicit truth. 
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I shall now briefly state what thie law in this country^ on 
the subject of religion, is. An act was passed in Pennsyl- 
vania in 1700, in Massachusetts in 1782, in New-Jersey 
in 1796^ against speaking or writing contumeliously of the 
Christian religion or of the Holy Scriptures : and in the 
case of the People against Ruggles, 8 Johnson's Reports, 
^90. August, 1811, it was decided, that as the common law 
pf England, as it prevailed in 1775, had been adopted ia 
New- York state ; as the Christian religibn was part and 
parcel of the common law, any ridicule of Christ or of the 
Holy Scriptures, was an offence against the common law* 
Now what I object to, in this decision, is, 1st* that it is 
illegal : 2dly. that U is vague and vexatious. 

1st; It is illegal. Mr. Jefferson's letter, which I give 
in the appendix, shows with what utter ignorance and 
negligence, the herd of judges, hypocritical and time serv^ 
ing, follow Sir Matthew Hale, whose authority is a mis* 
take in translating the Norman French of the Year Book, 
and Prisot's opinion there reported. There is no legal 
authfytity for Sir M. Hale^s dictum, 

2A\y. If the ridiculing or defaming of Christianity be 
blasphemy, and indictable, the public ought to be informed 
what is meant by Christianity, so that the offence may be 
avoided. Nine tenths and more of the population of New* 
York state, are Episcopalians or Presbyterians. Ask a 
person, communicant with either of these denominations, 
is Unitarianism Christianity? He will answer — no. Is 
this the state in which so important a part of the criminal 
law ought to be left ? What is it these men mean when 
they talk of Christianity ? 

5dly. Suppose a Jew or a Mahomedan, writing in defence 
of his own tenets in this country, were to cast ridicule upon 
any part of the Scriptures, with half the freedom that we 
abuse Jews and Mahomedans ; in England, I allow, the 
*kw, al» the judges have declared it, not in conformity to^ 
but in defiance of, early decisions, would Condemn him. 
Would he be liable to condemnation in this country, whose 
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constitution, as Mr. John Adams wrote to the Dey of 
Algiers, '' is, in no sense, founded on the Christian re* 
ligion ?" Would this be, in the language of Mr. Jeflerson, 
equal and exact justice to all men ? 

4thl7. Christianity, they say, is part of the common 
law. When does the common law commence ? Caudrey^s 
case determines in express words^ that blasphemy, heresy, 
and schism, are not cognizable at common law. This was 
in 33 El. Atwood's case in James 1st settles the same 
question in the same way. Had Sir Matthew Hale the 
power of making, of enacting common law, of declaring 
that a case should be thenceforward part of the common 
law, which had never been part of it before ? and that too, 
upon ain authority which turns out to be no authority at all, 
except as flagrant proof of his negligence or ignorance? 
But the year 1700, the year 1782, the year 1796, and even 
the year 1811, is not the year 1830. The views of the 
thinking part of mankind have wonderfully changed on 
this and many other important subjects, within these dozen 
years. A bench of judges habituated to follow their lead- 
ers, may drive on, in the beaten path ; but I shall be 
greatly mistaken if the public go with them. The angry 
and revengeful argument of force is fast going out of 
fashion; and if Christianity is to be supported, its advo- 
cates must relinquish these harsh means. If it be eom<> 
polled to lean on any other prop but its own evidence, and 
its manifest utility, it will trust to a broken reed. 

I have not pushed the argument, what is Christianity ? 
Because I wish to abstain from all theological controversy : 
but it i? an argument pregnant with fearful consequences, 
in the present vague and disgraceful state of the law on 
the subject : and questions might arise, and facts and argu- 
ments might be pressed on an indictment for an offbnce 
against religion, which would require more boldness and 
more research to determine, than judges or lawyers can * 
bestow, who have little time to dedicate to studies so re- 
mote from their own. 
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Mr. S. Emlyn in hU learoftd preface to tbe a^ond edU 
tioo of the^tate Trials> llSOy p. ix, makes the following 
important observations, to whidb*I entirely assent. ' * Here 
*^ it may not -be amiss to take notice of one thing relating 
*^-to the form of our indictments* It is very common to 
f* insert words that are never meanjt to be proved j for 
f^ instancey the words vi.et armis, (by force and arms,) in 
^< indictments for writing and publishing libels ; and m 
H many -other eases where there is B04>retence or color of 
<^. truth in them; E. .G. Juratores, present^nt quod I. S. 
M vi et armis^ &Is<$ et malitiose scripsit quendam libellum : 
** which not only is an absurdity in the nature of the thing, 
'f but tends to insnare the.oonscienees of jurymen, who, in 
'^ giving a, general verdict against the defendant, do not 
** always consider whether that part of the in^ictm^nt be 
*^ proved. When a.juryman gives a verdict against a de- 
^^ fendant, he does in effiscC, declare upon o^tb, that he bo- 
^^lieves the entire charge as laid in the indictment to be 
'' true : how then can he find a jnan guilty, generally^ 
^' when there is a part of the charge which he either be- 
'^lieves to be/aW, or has no reason to believe it to be 
*' true? Jt is said that these are words of course : if they 
<^ be, they still have a natural and prober meaning ; else 
** why are they inserted ? And if they, are not true,^I do 
'5 not s^e .how any one can upon oath, honestly declare 
f ^ they aivs ; unless it can be thought an excuse for giving 
** a retsbj not to say a prompt, verdict, — that it is a thing 
^ joi courses These words f* of course" are generally the 
^ moat Qiattirial words in an indictment. Proditorie is a 
^< word of course in an; indictment for treason : burglariier 
'* iff burglary ; and feloni'ce in felony. But if any of these 
<^ words be omittf^d in their respective places, the indict- 
*' ment will bp naught. It is greatly to be feared , that jury* 
^^ men do sometimes overlook the mpst essential words of 
^ an indictment, under the notion of their being words of 
'^oourse.. Thus in the casaof a blasphe'mbus libel, it is 
<< customary to insert the words /also et fnalUioai^ scrip* 

18 
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^^sitf 4*<^.9 am] indeed Cfaey are the very gisit of the; intflet- 
'^lueAtyand absolutely necessary to x^onstitute the offonee$ 
*^ for as no words can be blasphemy (viz. a reproachful rie- 
'^ flection on God or religion,) which are true, (for truth 
** can be no reflection on the God of truths) so no opinion, 
** however erroneous, can merit that denomination, unless 
"uttered with, a malicious design of reviling God or rc- 
" ligion. Yet how often have persons been found guHty 
" on thes6 indictments, without any proof of the falsehood 
" of the positions^ or of the malice of him who wrote them. 
*^ Nay ! sometimes there is a great deal of reason to think 
''they were published from no other principle but a 
" sincere love and regard for truth. These are things not 
'' always sufiSciently attended to by juries. It often satisfies 
*^ them, if the defendant be proved to have done the fact, 
"viz. wrote the book, whether with the circumstance! 
" falsid et malitiose, as' charged in the indictment, be proT- 
" ed or not. Yet when the defendant comes to move ill 
"arrest of judgment, that what he has done cannot amount 
« to blasphemy, because it was not done with an evil in- 
'^ tent; he is then told that it is found by the verdict, and 
"must be taken to be true: and so indeed it must: but 
" then it should be a caution to juries how they find a mart 
"guilty of an indictment, generally, without doe -proof of 
" every part of it ; since every thing which was proper for 
" their consideration will, after veidict,.be supposed to hav^ 
" been considered by them, whether in reality it was sd 
** or not. 

" Thus, in the case of defamatory lihels^ or of Bcanda- 
"•lum magnatum, when the word fals<5 is inserted, the d6- 
" fendant ought not to be found guilty, If the assertion be 
" true. Whether it be necessary to insert the Word falsd 
<^ is another question ; though I believe it would* be diffi- 
'* cult to maintaiaan indictment without it. Yet certainly, 
" where an indictment charges a man with /alseiy writing 
*' a libel, he cannot justly be found guilty of that Indict- 
" ment so laid if the words be true.'* 
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Solomop Emlyn was the editor of Sir Matthew Hale's 
History of the Pleas of the Crown : and the preface from 
which I have made the preceding citation, Mr. Hargrave 
says, was much admired, and had received great and de* 
served commendation. As to the word fulaely in an in-> 
dictment for libel, Rex. v. Burk. v. 7. T. R. is against 
him ; if indeed that case can be law, which I cannot admit. 
But the temper of the times is. changed. Th^ spirit of in- 
quiry is abroad with the spear of Ithurial in her hand. 
Opinions that h^ve long prevailed have been brought to 
the test of public discussion, and are hastemng to oblivion : 
and those only that can stand that test) resting on truth as 
their- basis, will preserve their influence over the publie 
mind. 

« 

The many tenets, hard to be understood, of a jealous and 
quarrelsome theology, far different from the Chrisitianity 
taught by Jesus Christ, will gradually disappear. They 
prevail only by sufferance among the well informed part 
of the community ; and as education advances, they will 
retire like the shades of night before the rays of the rising 
sua. Whatever opinion be .ad van ced^ or whatever measure 
be- proposed, in which society is interested, it must ere 
Jong be tried by the only criterion that society can ac- 
knowledge — UTILITY, Even /ruMitself is to be received 
with deference and respect, because experience has uni- 
formly . taught us. that truth ard utility are coincident. 
How is this to be ascertained if discussion be made a crime? 
The time is fast approaching when the manifold claims of 
the European priesthood will be subjected to this criterion. 
Whenever this happens, society will be apt to address them 
in the words of the hand writing on the wall, menej mene, 
iekel vpharsin. Ye are weighed in the balance, and are 
found wanting. 



APPEITDIX. BTO, I. 



HERESY AND BLASPHEMY. 

By the ancient <;ommon law^ heresy is said to have been 
punished by burning : so says Brook's Abrid. but there 
is no authority for thisv Lord Commissioner Whitelocki 
in his defence of the poor madman, James Nayler, 1656, 
(2 St. Tr. case 53.) denies that any writ de heretico com- 
burendo is to be found among any of the ancient mand- 
Bcript registers. This Writ first issued at the instance of 
Thomas Arandel, Archbishop of Canterbury, in 1401. 
Hen. 4th, in the case of William Sautree, who wad in 
conisequence burnt as a Lollard. — See the writ in Fit2[h. 
Nat. brev. 594. and in p. 1. of the Appendix to the St. 
Tr. vol. 2. Harg. edit. 5 Rich. 2 ch. 5. is the first statute 
in relation to heresy; which empowers the sheriff* and all 
other civil officers to apprehend heretics, in order to their 
being tried by the laws of holy Church. 

It being inconvenient to summon a convocation upon 
every case, the stat. 2 H. 4. ch. 15. empowers the Dio- 
cesati to inquire and proceed; ^nd on conviction and con- 
tumacy, to deliver the ofiender to the secular power, (to 

be burned.) 

2 H. 5. ch. 7. All civil officers are required to aid the 
ordinary in extirpating heresy. 

25 H. 8. ch. 14. requires that no onq^ shall be subjected/ 
to this punishn»ent, except where the writ de heretico 
cbmburendo shall first have issued. 

1 and 2 Phil, and Mar. reviving 5 R. 2. St. 2 ch. 5. 
and 2 H. 4. ch. 15. touching the arresting of heretical 
preachers, and repressing Of heretics, and punishment of 
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}ieresy, art repealed by 1 El. ch. 1^ sect. 15. This set 
repealing some, and reviving other acts relating to ecele* 
siastical affairs, abolishes all foreign authority, -spiritual 
and temporal ; and by § 18, enables her majesty, her heirs 
and successors, to appoint fit .persons to visit, reform, 
redress, order> correct, and amend all errors, heresies, 
schisms, abuses, offences, contempts, and enormities, which, 
fall under the spiritual and ecclesiastical power, authority^ 
and jurisdiction. This is the origin of the High Commis- 
sion Court, afterwards appointed in 26 Eliz. Dec. S9th. 

§ 36 confines heres}* to what has been so declared by 
either of ih^ /our first general councils, or by any other 
general council, from the express and plain words of, the 
canonical scriptures ; or that may b^ determined hereafter 
to be heresy by. Parliament, with the assent of the clergy 
in convpcation. None to be coavicted but OA the paths of 
two witnesses. 

1 Eliz. ch. 2. is the act of.uniformity of common prayer 
and church service, &c. ; punishing by fine and imprison- 
ment, any thing spoken in derogation of the commoo 
prayer ; ordering attendance of all people; at church oa 
Sundays and holydays. 

'Ry 29 Ch. 2. ch. 9. 168Q, the writ de heretieo combu- 
rendo, and all capital punishments for ecclesiastical cen- 
sures were abolished ; so that heresy now only incurs the 
punishment of excommunication. 

tt may be worth while to give some instances of the 
kinds of heresy and blasphemy, that have been jiunished 
with death, or in some other violent and cruel manner, by 
the clergy, for the time being, from 1400 to the revolur 

tionofieas. 

1 St. Jr. p. 20. 1407, William Thorpe came into the 
town of Shrewsbury, and thorow leave granted him to 
preach, he did openlye say in bis sermon at Synt Chaddts 
Chirche, 

That the sacrament of the altar after consecration, was 
material brede, (bread,) — [The ^evailing popish opinion 
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then being, that consecration totally changed the material 
bread that was, into the body of Christ.] 

That ymages sholde in no wise be worshipped. 

That men sholde not go on pilgrimages. ' 

That priests have no title to tithes. • 

That it is not lawful to ^wear in any wise. 

On being accused thereof by Thomas Arundel, Arch- 
bishop of Canterbury, he seems to have endeavored to 
explain away the obvious meaning of these propositions. 
He proposed that the clergy should be maintained by . the 
Tolantary contribution of their hearers, (p. 29.) For in 
l«ply to the question, Do you say that the priesthood ^ 

have no title to tithes? He said^^^^ Syr, if priests were 
<* now in mesurable mesure and numbre, and lived virtu* 
** ously, and taught besyly (industriously) and truly the 
<( word of God, by example of Christe and his apostles, 
** withouten tythes, offerynges, and other dewties thai 
M priests do now challenge and take, the people wolde 
*' gyve them freely sufficient lyvelihcfod.'' To which 
the Archbishop said with great spirite,— Goddis (God's) 
turse have thou and thyne for this teaching. ^^ He was 
remanded to prison, where he died. Were these dread* 
ful heresies now charged upon me, I sadly fear I should 
be tempted to plead guilty to all of them. 
^ The case of Sir John Oldcastlb, Lord Gobham, came on 
B3d Sept. 1413, I Hen. 5. The report of it (1 St. Tr. 41.) , 
contains a kind of creed of the church of that day, which 
it may be worth while to compare, so far as it goes, with 
the Roman Catholic profession of the modern Irish re* 
formers. 

This is the determination of the Archbishop and cler* 
gye, on his first examination. ' 

' The fakh and determination of the holy Church, touch* 
ing theblessful sacrament of the aulter, is'this : That after 
the sacramental words once spoken by a priest in his 
masse, the material bread, that was before bread, is 
turned into Christe's very body ; and the material wyne. 
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that was before wyae, is tiiroed into Christe's v^ry l>kfQdt 
and so there remayneth in the sacrainent of the altar, from 
thensforthy no material bread, or material wyne, which 
were there before the words spoken. 

Holy church hath determined tbat every Chriattao pian 
lyving here bodyly uppon earth, ought to be shriven (con- 
fessed) to a priest ordeyned by the church, if he may 
come to him. 

Christ ordeyned Sainct Peter, the apostle^ to be hisi Vicar 
here on earth, whose See is the Holy Church of Rome: 
and he graunted that the same power which he gave to 
Peter, should succeied to all Peter's successors, wliich we 
now call Popes of Rome. By whose special power in 
churches particular, he ordaiped prelates, a? Archbishops, 
Bishops, Parsons, Curates, and other degrees more,.whoin^ 
Christen mea ought to obey, after the laws of the Churjoh 
of Rome. 

Holy church hath determined that it is mery torious to 
a Christen man to go on pijgrimage to holy places ^ and 
there especially \o worship holy relyques and ymages of 
saiiites, agpostles, martyrs, confessors, and all other salotes 
besydes, approved of the church of Rome. 

To each of which propositions. Sir John 01<]ca&t]e was 
asked ** how fele ye this article?^' He was exconamuni- 
cated, and djslivered over to the secular arm to be puo- 
ishea as an heretic convict. [In 1535, Sir Thomas 
Moore, then Chancellor, was convicted of high treasoo> 
for denying the king's ecclesiastical supremacy. This he 
had no right to complain of, having been chiefly ijostru- 
mental in causing two men to be put to death for what he 
called heresy,] 

In case of -a warrant to apprehend a heretic, it must set 
out the heresies of which he was accused. So in the case 
of Bartholomew Legatt, d James 1st, 1611, (Appendix, to 
the 24 vol. of St. Tr.) who was condemned and burnt as 
a heretic; the warrant states thirteen heretical opinions 
held, by the said Bartholomew Legatt, viz : 
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I. That the Nicene and Athanasian creeds do not con- 
tain a true profession of Christian faith. 

' 2. That Christ is not God, of God begotten, not made ; 
but begotten and made. 
"3. That there are no persons in the Godhead. 

4. That Christ was not God from everlasting, but only 
when he took flesh from the Virgin Mary* 

5. That the world was not made by Christ. 

6. That the apostles teach Christ to be man only. 

7. That there is no generation in God ; but of erea* 
tures. 

S. That to say God was mader man, is horrible blas- 
phemy. 

9. That Christ was not before the fulness of time, ex- 
cept by promise. 

10. That Christ was not God otherwise than anointed 
God. 

II. That Christ was not in the form of God, equal with 
God ; that is, in substance of God, but in righteousness, 
afid giving salvation. 

12. That Christ by his Godhead, wrought no miracle. 
' 13. That Christ is not to be prayed unto. 

For which ^^ most dangerous, blasphemous, damnable, 
<* and heretical opinions,*' he was pronounced and con- 
demned to be an obstinate and incorrigible heretic ; and 
delivered over to the secular power, whence a writ de 
heretico comburendo issued : and he wa« duly burnt in 
West Smithfield, according to the clerical fashion of that 
day. 

It would be very difficult to say of what possible use or 
detriment, the belief or disbelief of these abstruse and 
enigmatical propositions could be to society. I greatly 
object to burning a man for talking nonsense, and wasting 
his time unprofitably ; else many well-meaning persons 
would run the hazard of making their exit, like Legatt, 
who were, in all other respects, very worthy men and 
good citizens. If a man may believe or disbelieve, either 
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side of a proposition, ivithout affecting his character as a 
dutiful son^ a faithful husband, a careful father^ a^ good 
citizen, a kind neighbor, and an honest man, why meddle 
with his belief or disbelief? 

In 1618, John Selden, the most learned man of his day^ 
published "a history of tithes," in which he seemed to 
combat the divine right of the church to them, and conse- 
quently gave great offence to the clergy, and incurred the 
displeasure of King James. In a short time he was cited 
before the High Commission Court ; his book was pro- 
hibited, and he was enjoined to declare his contrition for 
having written it, and was forbidden, on pain of imprison- 
ment, to reply to any person who might write against it. 
<* Wood" says that the usage he met with, sunk so deep 
into his stomach, that he did never after affect the bishops 
and clergy, nor cordially approve their calling, though 
many ways were tried to gain him to the interest of the 
church.— -Seldeniana, Pref. 

The protestants complain of the intolerance, the bigotry 
and cruelty of the Roman Catholics ! Clodius accu^at 
msechos, Catalina Cethegum, What a complete and satis- 
factory way of arriving at truth it is, to prohibit all dis- 
cussion ; and admit of no argument, but in favor of one 
side of the question ! This is, however, the modern^ as 
well as ancient practice of the clergy; who consider 
truth as their most inveterate foe : perhaps they are right* 
' I am afraid ^* the learned Selden,'' as he is always 
termed, \^^as not so orthodox as he might have been. 
Speaking of the clergy, he says, " They would have ua 
'^ believe them against our own reason, as the woman 
" would have had her husband against his own eyes» 
" What, (says she) would you believe your eyes before 
** your own sweet wife ?" Seldeniana voce Clergy. 

2 St. Tr. 550. Oct, 1664, 16. ch. 2d. Benjamin Eeach 
was indicted for a libel, inasmuch as he had published in 
"The Child's Instructer^ or new and easy Primer/* to 
wit, the following blasphemous doctrines among others^ 
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viz. : '." Christ halh not chosen the wise and prudent men 
^* after the fleshy nor great doctors and rabbis ; not many 
^' mighty and noble, saith Paul, are called, but rather the 
'^ poor and despised ; even tradesmen and such like, as 
'^ ii^^as Matthew, Peter, Andrew, Paul, and others. And 
"Christ's true ministers have not their learning and wis- 
^'dom from men, or universities, or human schools of 
'^ human learning. Arts and sciences are not essential to 
^ the making of a true minister, but the gifts of God, which 
** cannot be bought with silver or gold : also as they have 
** freely received the gift, so do they freely administer. 
'* They do not preach for hire or gain, or filthy lucre. 
^' They are not like the false teachers who look for gain 
'^ from their quarter; who eat the fat and clothe them- 
'^ selves with the. wool, and kill them that are fed : those 
'* that put not into their (the false teachers') mouths, they 
^ declare war against : also, they are not lords over God's 
'^ heritage ; they rule them not by force and cruelty ; 
" neither have they power to force and compel men to 
^< believe, but are only to persuade and entreat : for this 
'^ 18 the way of the gospel, as Christ taught them." 

This being expressly in opposition to the emoluments 
and power of the clergy and the pretensions of a hired and 
paid priesthood, it is no wonder he was convicted. He 
was fined jSSO, and stood in the pillory two hours. 

-Jan. 1679,2 St. Tr. p. 992. Anderson, and six other 
priests were indicted under an old statute, 27 Eliz. ch. 2. 
§ 3. ninety-three years old, for high treason ; in remain'- 
ing and abiding in the realm of England, contrary to 
the statutes thereof. Convicted. Sentence, to be hang- 
ed, cut down alive, to have their privy members cut off, 
their bowels taken out, and burned before their faces! 
And yet protestants complain of popish cruelty ! 

Lord Commissioner Whitelock, in his speech in favor of 
James Nayler, mentions a case where the bishop commit- 
ted a man for heresy, "for denying that tithes were due 
'* to the parson." 2 St. Tr. 275. Proof in abundance 
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can be produced, that the same denied is treated as heresy 
by many presbyterian preachers and writers of the pre- 
sent day. 

When people grew*tired of burning heretics^ and the 
writ de heretico comburendo was no longer permitted to 
gratify the qlerical thirst for blood, the judges took up the 
subject of blasphemy, which is defined to be ^^ a malicious 
" reviling of God or the holy scriptures." The ma^im of 
the ancient pagans was injurias deorum diiscurise* Tb& 
gods will take care to punish injuries committed against 
themselves. But the holy zeal of the Christian church 
seems to think that the Deity is too negligent ; that here- 
tics and blasphemers may be carelessly overlooked in the 
next worid ; or that the punishment of eternal damnation 
there, will not suffice without due punishment^ in this 
world also. I would ask, is it possible for any man, who 
believes in the existence of a God at all> seriously and 
wilfully to revile or insult him ? I cannot conceive it 
possible. A man may disbelieve, or make complaints of 
an overruling Providence from a consideration of the ex- 
istence of so much moral evil in the. world; but as to re- 
viling or insulting the Supreme Being, wilfully and mali- 
ciously, I do not believe it ever happened with any man, 
however depraved. But in another point of view the 
offence is impossible. If any thing be blasphemy, rt is 
blasphemy against the attributes of the Deity, to suppose 
that be can be affronted at any thing said by a poor, weffk 
being, whom he has created and permits to exist. Can a 
worm crawling on the ground, insult the Supreme Being? 
I wish these persecutors would read Dr. Franklin's chapter 
on toleration. << Have I not borne with him for these 
^^ four-score years, — and cannot you bear with him for 
*^ one hour?" If any thing be blasphemy, it is to attri- 
bute all our own weak, wicked, and revengeful passions 
to the Deity, as if he were a proud, cruel, jealous, and 
unforgiving tyrant, as weak and as wicked as the bench of 
I bishops or the bench of judges. If any persons ought to 
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be pa.nished; it is those violent zeajots, who clothe Chris- 
tianity in the garb of a fury, ready to cry " havoc, and let 
** loose the dogs of war !" Yet to these fiery Christiana 
ha^ve legislators and lawyers lent a willing ear and wil- 
ling aid: and mistakes, and mere difierences of opin- 
ion, in themselves as innocent as the belief or disbe- 
lief of Abracadabra, have been converted into crimes ; 
and punishments have been inflicted on men for being 
guilty of a o iere dissent from popular opinion^ and for 
assigning their reasons for this dissent. A crime so call- 
ed, which could not have been committed but from hon- 
est and upright motives, by men really seeking for truth* 
The real crime rests with the hired, and paid, and bigotted 
per$6cutors ; not with the men whose very criminality, 
asL charged upon them, completely negatives all selfish and 
interested motives, however mistaken they may be. Those 
are not the real friends to Christianity, who declare aloud 
to the world, that it cannot stand without the aid of th^ 
civil authority, and secular punishments to support it; that 
unless it^ opponents be silenced by fine and imprisonment^ 
and all other kind of direct and indirect persecution, it 
must fall ; for that no other reply, satisfactory to the pub- 
lic, can be given to the arguments by which it is assailed ! 
What need then, if such be the case, of such prodigious 
numbers of clergymen of all descriptions? Idlers, who 
prey on the pockets of the people, and who are maintained 
at an expense so enormaus ! If two chymists or mathe- 
maticians quarrel, do they mutually apply to a magistrate 
to send their antagonist to jail } A la laniernej cried the 
mob, when they had seized the Abbe Maury. Ei^bien 
mes amis (said he,) en seriez vousplus eclair 6. No argu- 
ment so forcible, so conclusive, has ever been brought 
against Christianity, as this cowardly conduct of its hired 
advocates ; this manifest proof of conscious weakness ; this 
dread of fair discussion ; this resort to the sword of the 
law, in lieu of opposing fact to fact, and argument to argu- 
ment, that truth may appear in all her brightness, like 
pure gold out of the refiner's furnace. 
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Within these last fifty years, human intellect has reeeir* 
td an impulse much stronger than at any former similar 
period within the history of literature. Every subject 
has been brought before the tribunal of the public, and 
subjected to severe examination. Error has not been 
sheltered, because it is ancient error ; and a more solid, 
bold, and manly style of thinking, on every known subject 
of human inquiry, has, been the result. Christianity has 
cbme in for its share in the discussions of the time, and 
objections have been made too grave to be passed over, 
until the indolent security of the well fed hierarchy in 
England became roused. But prosecutions for blasphemy, 
were easier and more effectual arguments than replies from 
the press, in the fair but laborious method of literary dis* 
cussion. During the whole reign of George the third, and 
tinder every administration but the present, indictments 
were brought, and convi<:tions procured against tbeaathors 
and publishers of attacks on the Christian religion, under 
the old decisions against blasphemy. The genera! pretence, 
wherever it could be set up, was the vulgarity and inso- 
lence of the offenders ; forgetting the zealous protestants' 
abuse of the Jews, and their polite denunciations of the 
great scarlet whore, that sitteth on seven hills, playing the 
harlot, and making the people drunk with her abomina- 
tions. They appear not to be aware, that bard and harsh 
language against what is deemed imposture and hypocrisy, 
is not only their own language, but is in fact countenanced 
by 23 Mathew, and 23 Acts. They forgot that it is un- 
just to expect the mild language of a well educated gentle- 
manlifrom those who have been accustomed to vulgar 
society : and who express what they deem honest feelingr, 
in the terms they have unfortunately been accustomed to 
hear, and to use. They forgot that there is no known or 

r precise law for indicting mere coarseness of language; 

\ especially in persons whose previous education forbids us 
to expect any other. Forgetting all these considerations 
of prudence ; forgetting their own indulgence in the most 
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violent ^nd vulgar abuse of Jews, Papists, Infidels, and 
Heretieks ; the Orthodox party went on, accusing and in* 
dieting, until they pitched upon a printer of no education, 
but of determined and persevering spirit, of the name of 
Richard Carlisle. He was indicted and convicted as the 
seller of Paine's Age of Reason, a book written by a re* 
fleeting, well meaning, and honest man ; which ought to 
have been refuted instead of being prosecuted. The reply 
to that book by Bishop Watson, though not conclusive, 
did great credit to the latter, and great service to the cause 
he defended. The prosecutions against Paine's Age of 
Reason have extended the sate of it to 50,000, and done 
great mischief to Christianity in England, because these 
prosecutions put on the semblance, not of fair reply, but of 
persecution. In this country the exclamations against 
Paine, for expressing opinions which he had a right to ex- 
press, (but which would have been little noticed by the 
public, but for the silly outcry raised against him,) have 
caui^d the circulation of many thousand copies, which 
would otherwise have been waste paper. The best thing 
the clergy can do, will be to publish Paine^s Age of Rea- 
son, and Bishop Watson's excellent and temperate reply 
together ; and then let the people judge for themselves. 

Under various indictments, Carlisle was confined for six 
years, in Dorchester jail, and fined J91500. His shop was 
then conducted first, by his wife, while he was in prison : 
she was indicted, convicted, and imprisoned : then by his 
sister. The same proceedings were instituted agasnst her ; 
and she was also convicted. Then succeeded one of his 
journeymen, John Clarke, who was indicted and imprison- 
ed in Newgate ; whence he has issued another book of the 
same description with Paine's, consisting of letters to the 
commentator Dr. Adam Clarke, on the internal evidence 
of Christianity. To him succeeded others of Carlisle's 
adherents, to the number of nine.* Meanwhile the sale 

* On June 7th, 1824, Old Bailey Sessions, Mr. Carlisle's journeymen, to 
Uie number of nine, were bi ought up to plead to indictments for selling 
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of these obnoxious publications continued increasing at an 
alarming rate ; and the prosecuting party began to perceive, 
that they were doing more harm than good to their own 
cause, by these proceedings ; and desisted! On the 30th 
June, 1825, Mr. Brougham presented the following peti- 
tion to the House of Commons, on behalf of Carlisle. 

Petition of Richard Carlisle, a prisoner in Dorchester 
jail, to the Honorable the Commons of Great Britain and 
Ireland, in parliament assembled, showeth. 

That since the year 1818, your petitioner iand about 
twenty other persons have beeii prosecuted, at what is 
called common law, for blasphemy toward the Christian 
religion. 

That on the 16th day of November 181 9, your petition- 
er was sentenced by the Court of King's Bench, to three 
years imprisonment in Dorchester jail, and to fines of 
JS1500, as the consequences of this prosecution. 

That your petitioner has never been able to see, that he 
has been dealt with according to law ; and is possessed of 
very strong arguments to show that such has not been the 
case : but that having been deprived of all his property, 
by seizures for his fines, in addition to his continued im- 
prisonment for near six years, he has never since pos- 
sessed the means to proceed for justice, by writ of error. 

That there exists a statute passed in the year 1813, en- 
titled ^' an act to relieve those persons who impugn the 

Paioe's Age of Reason, Palmer's Principles of Nature, and the Republi- 
can. Six were tried. The conduct of the court, the jury, and the advo- 
cates, on both sides, was, by no means, such as to excite respect, eitlier for 
fairness or intelligence. The fall of the hierarchy in that country ii certain. 
The proceedings against Carlisle and his followers, will assuredly hasten 
it. Carlisle was supported in prison by weekly contributions, all over the 
kingdom, of very small sums. Much of the conduct and opinions of this 
bold and intrepid man I cannot approve ; but the vice society, and the clergy, 
have acted very imprudently by this virulent persecution of him, a^d his 
adherents ; and have shown that although they may be yery orthodox 
subjects, they are any thing but Christians. 



153 

** doctrine of the Holy Trinity,"* which statute plainly 
and expressly relieves those who impugn the Trinity, from 
all pains and penalties. 

That the doctrine of the Trinity being the foundation of 
the Christian religion, as it has been previously recognised 
by the law of England, to impugn that doctrine is, ac- 
cording to your petitioner's judgment, to blaspheme the 
Christian religion as previously established bylaw; and 
that this statute was, as plain as words could make it, a 
repeal of all former power of the law to interfere with 
the. religion of the country. 

That your petitioner pleaded this law in the Court ot 
King's Bench, as his justification ; but was answered that 
the common lawt was paramount to it. 

That your petitioner cannot understand how two laws 
can justly exist in the same country, the one hostile to 
the other ; or how the common law can declare that to be 
a crime, which the statute law has declared to be no crime : 
and he finds himself unwarily entrapped in an alleged law, 
of the existence of which he has no knowledge, under the 
conclusion which he thought himself entitled to make, that 
the latest made law repealed all prior opposition. 

That it appears by reports of public proceedings, that 
the highest Jaw officer in the country has alarmed a large 
body of the people, (who thought themselves secure in the 
statute law) by the assertion, that they are criminals in the 
eye of this alleged common law. 

That the allegation, that Christianity was, or is, part or 
parcel of the law of the land ; and that to impugn it was 
or is an offence at common law, was first asserted by Sir 
Matthew Hale, without reference to any precedent of prior 
authority. :|: 

* By act of parliament, 1713, it is declared to be blasphemoas and punisha- 
ble, to impugn the doctrine of the Holy Trinity. 

\ Caudrey'i case. Co. Rep. is directly contrary to this law of the court. 

X See ttQ this lobject, Mr. Jefferson's unanswerable review of the modem 
doctrine. 

20 
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That but a few years before this unfair addition to the 
common law, Lord Chief Justice Coke, always considered 
as good an authority as Sir Matthew Hale, distinctly laid 
it down as law, in mentioning the case of Caudrey, — ** So 
in causes ecclesiastical and spiritual, as blasphemy, apostacy 
from Christianity, heresies, schisms, &c., the conusance 
whereof belongeth not to the common law of England; 
the same are to be determined and decided by ecclesiastical 
judges, according to the king's ecclesiastical laws of this 
realm:" and he gives as a reason, ^^ for as. before it ap- 
peareth, the deciding of matters so many, and of so great 
importance, is not within the conusance of the common 
law." 

That before the abolition of the Star Chamber, and the 
decay of the ecclesiastical courts, no cases of blasphemy 
towards the Christian religion wqre known to the com- 
mon law courts. 

That no statute can be found, which has conferred 
authority on the common law courts, to take conuss^nce of 
a charge of blasphemy toward the Christian religion, jis 
assumed by Sir Matthew Hale.* 

That it therefore clearly appears, that, that and the 
subsequent conusance of such cases by the common law 
courts, have been an unjust usurpation of power, and an 
unlawful creation of law, contrary to the common and 
statute laws of this realm. 

That later, in the middle of the 18th century, Lord 
Mansfield decided that the common law did not take 
conusance of matters of opinion : whence it appears by 

* Sir Matthew Hale cannot escape the charge of gross and culpable 
ignorance. There is no authority for his dictum but the references in 
Finch, Wingate, and Brooke, to the ancitnt scripturCf old records of Prisot, 
in Bohun v. (he Bishop of Lincoln I ha?e carefully examined this caie, 
and alto Brooke and Wingate. Mr. Jefferson's account of the progress of 
this fraud on the people is correct. The modern doctrine is, throughout, 
mere bench-legislation, arising from manifest fraud or manifest ignorance; 
and in no respect founded on common, or on statute law. Let any mo- 
dern judge answer, if he can, Mr. Jefferson's view of the subject. 
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ihi9, aD<l by the authority of Lord Coke^ the immediate 
predecessor of Sir Matthew Hale, that the judges are not 
UDanimous' on this subject ; and that Sir Matthew Hale 
evidently warped the common law to punish an individual 
who had not committed an infringement of that or of any 
other law ; and that such has been the conduct of the 
judges io the case. of your petitioner and others. 

That as the Roman Catholic sect of the Christian reli- 
gion was alone known to the common law, — that as no 
addition can have been justly made to the common law, 
since the reformation from that religion, — that since the 
existing statute laws pronounce the religion of the com* 
noon law to have been and to be ^^ idolatry and damna* 
ble/' — and since the act of 1813, which allows the doc- 
trine of the Trinity to be impugned : (to impugn, meaning 
the assertion of its falsehood ; to speak evil of, or to blas- 
pheme, or to try to overthrow) — it is clear, that the 
existing >teligion of the statute law is not recognised or 
recognisable by the common law of the country. 

That upon these grounds and arguments youl* petitioner 
feels that he has not been dealt with according to law ; 
and that ^e has been grievously fined and imprisoned 
contrary to law : and he therefore prayeth, that . your 
honorable house will give him relief, by the investigation 
of his case, or by restoring to him the property of which 
he hath been deprived, on pretence of seizing for his 
fines, to enable him to proceed by writ of error. 

Richard Carlisle, 

Dorchester Jail, June 24M, 1825. 

This petition was supported by Mr. Brougham, who 
presented it. None of the law officers of the crown spoke 
upon the subject, or attempted to controvert any of the 
positions stated by the petitioner. The king's warrant 
for remission of the fine unpaid, imposed on Richard 
Carlisle, is dated 12th November, 1825. The warrant 
for the remission of the sureties, is dated 16th November, 
1825. Mr. Brougham's conduct on this occasion, was in 
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eonformlty to that noble passage in his inaugural address 
at Glasgow, printed at the request of the. principal, pro- 
fessors, and students of that University ; and of course 
adopted by them. " The great truth has finally gone 
^^ forth to all the ends of the earthy that man shall no 

'^MORERENDEa AN ACCOUNT TO MAN, FOR HIS BELIEF^ 
"over which he HAS HIMSELF NO CONTROL. flcnCC- 

^^ forward nothing shall prevail upon us to praise or to 
*' blame any one for that which he can no more change, 
" than he can the hue of his skin or the height of his 
^^ stature.'^ 

The following observations by Carlisle,.!^ Repub. 6613. 
are in point. 

/< Before an irreligious book can be proved to be- ill 
'' founded and mischievous, the religion it attacks must be 
** proved to be well founded and not mischievous. This 
** is a question of fair and free discussion, but not for per- 
** secution : for whatever the former decides will be suf- 
" ficient, without the latter, which cdn decide nothing. 

" Again. What is the Christianity, which is part and 
** parcel of the law of England ? The judges of the Court 
" of King's Bench, when pressed, said it was part of the 
** common law. The common law is elsewhere defined 
** as that, to which the memory of man runneth not to the 
** contrary. A line has been drawn for the common law; 
'* that it is a principle of law which existed before Richard 
" the First. Now, the Christianity that existed before 
** that time, was the Christianity of the Roman Catholic 
"Church; and that Roman Catholic Christianity, the 
"present English church, as by law established, pro- 
" nounces ^ idolatrous and damnable.' The legislature, or 
" the statute law of 1713, pronounced it blasphemous and 
" punishable to impugn the doctrine of the holy Trinity, 
" — doctrine of a Christian Deity. The legislature, or the 
" statute law of 1813, pronounced it lawful to impugn the 
" doctrine of the holy Trinity, the doctrine of a Christian 
" Deity. What then is the Christianity which is a part and 
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" parcel of the law of England ? What is Christiaaity in this 
" country of sects and schisms? We know what it is in 
** Spain, in Portugal, at Rome ; but what is it in England ? 
*^ since that of Rome has been declared to be idolatrous 
<^and damnable. Hence no one can understand what is 
'< meant by blasphemous publications, or by Christianity : 
^^ and, what no one can understand, no law can justly take 
** cognizance of, or support^' 

However mistaken Richard Carlisle may be in the opin- 
ions he publishes, he is beyond doubt an honest, undaunt* 
ed, persevering defender, in theory and in practice, of the 
inestimable privilege of free discussion^ to whatever 
question it may be applied, sacred or profane. No n^aa 
opposes this right; no man questions it, but from dishon- 
est and cowardly motives. Every man who honestly 
seeks for truth, allows it to his antagonist, and insists on it 
for himself. They oppose it, and they only, who stand 
in dread of confutation, and who fear the truths it is cal- 
culated to elicit The disputant who objects to it, is assur- 
edly in the wrong ; and his fears betray the weakness of 
his cause* What are we to say to the bravery of men. who. 
are quite anxious to fight, provided their antagonists be 
hand-cuffed ? Even where the laws prohibit this advan* 
tage to be taken, the clergy and their adherents set up the 
hue and jcry of mad-dog against all who oppose their con- 
tradictory and unintelligible dogmas ; or their schemes of 
ambition, avarice, and imposition. As yet the majority 
of every community upon earth are, comparatively, unen- 
lightened. They follow the path of their fathers, without 
looking on either side ; and adopt the tenets of their par- 
son without investigation. When instigated by their 
clerical guides, they take accusation for proof; and differ- 
ence of opinion for crime ; and are too prone to joih in 
all kinds of indirect persecution which positive law is 
unable to repress : and if they cannot hang, fine, or im- 
prison, they are ready to support, by all indirect means, 
the rancorous outcries of the clerg-y, against any and every 
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person wlio exposes the unwarrantable pretensions of that 
most dangerous body of men. We have seen, and we yet 
see too much of this in our own country. However, 
science and knowledge are increasing; and where the 
press is tolerably free, imposition of every kind must 
gradually lose ground. Education, therefore, and the 
diffusion of useful publication^, are the jslow but sure reme- 
dies for an evil which, for another half century, we must 
bear with patience. The general establishment of book 
societies and reading rooms in every village and country 
town, throughout the Union, would do infinite good here, 
as similar institutions, by voluntary subscription, have 
done in Great Britain. The evils I complain of, I con- 
sider as emanating from that abuse of the practice and 
commands of Jesus Christ, — a hired^ andpaid^ and sala- 
ried priesthood* — ^^ Freely ye have received, (said our 
** Saviour,) freely give.^' But the teachers of religion 
every where, but among the Quakers, embrace the pro- 
fession of preachers, not moved by the Holy Ghost, not 
for the salvation of souls, not to propagate the gospel, but 
as a means of livelihood ; like a lawyer, a doctor, or a 
schoolmaster. Their aim, therefore, is not the gospel, but 
the money it produces : and they strive to their utniost 
to verify the saying — " Godliness is great gain." 

In the year 1819, Mr. William Lawrence, F. R. S. and 
Lecturer at the Royal College of Surgeons, published his 
lectures on physiology^ zoology ^ and the natural history 
of man. Mr. Lawrence was not only a surgeon and 
anatomist of the highest reputation, but far better acquaint- 
ed than his cotemporaries, with the works of the conti- 
nental philosophers on the same subject. His lectures, 
therefore, comprised a body of information no where else 
to be found in our language, digested with great skill and 
care. In these lectures, (sect. iv. p. 104-115.) he express- 
ed the opinion held by at least nine-tenths of the phy- 
siologists of Europe, as well as of our own countr}', that 
man is one uniform being, not compounded of a soul and 
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a body, each of them capable of a separate eitistenee, dis- 
tinct from the other, and that when the body dies the soul 
survives ; but that all the phenomena of mind or intel* 
lect, from whence we deduce the separate existence of a 
soul, are really bodily phenomena, dependent on the or* 
ganizatioR and properties of the nervous system excited to 
action. This is fairly deducible, as the opinion of Caba-* 
nis, of Blumenbach, of Rush, of Richerand, of Majendie, 
of Adelom ; all of whose writings form the elementary 
collection which young physicians and physiologists study 
io England and in this country. I have had occasion, of 
course, to examine for myself, the same question,. Not 
satisfied with a laborious investigation of this subject, 
physiologically and metaphysically, I went to the scrip* 
tures, not for the purpose, and hardly with the expecta- 
tion, of finding it there ; but as I can well aver, with all 
honesty, for the purpose of ascertaining what opinions oil 
this subject were really inculcated there. I was in search 
of truth wherever I could find it. The result has fully 
satisfied me, that materialism is the doctrine of the Old 
Testament ; that it is the doctrine of the apostles, and of 
the Christian fathers generally, during the four first cen- 
turies after Christ. But I put these authorities out of the 
question. I go to the head of the spring. I aver without 
the slightest doubt or hesitation, that what is now usually 
exclaimed against, as materialism, and considered as here- 
sy and blasphemy, by men who are ignorant and bigot- 
ed, (because they never read their bibles with due care,) 
is really, plainly, and demonstrably, the doctrine held and 
taught by Jesus Christ himself^ if the evangelists have 
given a true account of him. I want no other proof than 
X the four evangelists supply^: and I would desire the ques- 
tion to be confined to them^ as affording the best and 
highest evidence of what Jesus Christ said and did : it 
is manifest, all other evidence is second-hand. I do not 
wonder at the modern clergy holding the contrary doc- 
trine, because they received it traditionally from the 
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Church of Rome, to which it has been an engine of power^ 
over weak minds most powerful, and a doctrine most lu* 
crative. Indeed, it is to be expected that the clergy sit 
down to their bibles, for the most part, not to find what 
doctrifies are really delivered there, but to find proofs of 
the opinions which they are hired and paid for preachitag 
and teaching. With serious and impartial Christians; I 
consider myself upon perfectly safe ground. After all, 
the doctrine of a soul or no soul, is a matter to a Chris- 
tian of practical indifference ; a doctrine of mere curiosity. 
Let it be granted that there is a future state, which no 
Christian denies ; and that men are to be rewarded and 
punished hereafter according to their conduct in this life. 
Is it of any practical consequence to a man who thus be- 
lieves in a future state, whether the rewards and punish- 
ments shall be applied to a body raised from the dead for 
the purpose, (as the scriptures teach,) or to a soul which 
has never been raised at all, because being immortal> ithas 
never died ; and which the scriptures most assuredly do 
not countenance? In either case, the religious sanction 
for good conduct is the same : and the determination of 
the question is of no practical moment. It is the man that 
lived and died, who will be raised, punished or rewarded. 
How can that be raised from the dead, which being inca- 
pable of death, has never died? Good men and serious 
Christians have believed on thedisputedpoint, both ways; 
an4 may do so, without impeachment of their religious 
character. It is of infinite importance to Christianity, a 
system in itself so simple, so useful, that nothing should 
be considered essential to it, about which there can be any 
reasonable doubt. The doctrines delivered by Christ him- 
self, admit of none ; they are few in number, easy to be 
understood, and of manifest utility to mankind. Self-con- 
eeited commentators have made of Christianity a sense- 
less jargon, impossible to be understood; which reasona- 
ble men are compelled to reject as neither useful nor true. 
Christianity will have its proper effect oii* those only, who 
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believe, after reasonable exafninatiotiy and upon reasonably 
conviction. 

The doctrine of a separate soul had been rejected 
openly by Dr. Edmund Law, Archdeacon of Carlisle and 
Master of Peter's College, Cambridge ; father of Lord El- 
lenborough : and was considered by Dr. Watson, Bishop 
of Landaff, as a subject of reasonable doubt, in his preface 
to a collection of tracts compiled by him for the use of 
young clergymen. These dignitaries of the church were 
never called to account for this article of their creed ; nor 
did any one venture to attack their arguments. After- 
wards, Dr. Priestly, who was as fully persuaded of a 
future state of rewards and punishments, as he was of his 
existence, published a labored refutation of the doctrine 
of a separate soul ; but he was never called to account for 
Uiis opinion. It is well known that Dr. Rush of Phila- 
delphia, held the same sentiments. Lawrence's very 
modest and brief view of the subject, was delivered as the 
result of physiological investigation, without any view -to 
its theological bearing ; and certainly not as a new opin- 
ion. These previous observations are necessary tovshow 
the indefensible character of the persecution, which this 
very learned and able man has undergone, and which the 
clergy are still pursuing with a malevolence devoid of all 
foresight. Thank God ! their conduct bids fair to exem- 
plify the proverb, — Quern deus vult perdere^ priua de^ 
menial. Be it so. 

On the publication of his book, Mr. Lawrence was de- 
prived of his professorship, on the pretence that his opin- 
ions advanced in it, were in disparagement of the Christian 
religion. So it is that silly men, pretending to be Chris- 
tians, read their bibles ! or rather do never read their 
bibles : if they did, they would have found full support 
for Mr. Lawrence's opinions, in the opinions of our Sa- 
viour himself. These circumstances added to the intrinsie 
merit of the book, occasioned it to be much in request. In 
consequence of which, it was pirated by one Smith, « 
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bookseller in the Strand, and being printed in an inferior 
manner, sold at a cheaper rate than the original edition. 
Mr. Lawrence applied to the Chancellor, Lord Eldon, for 
an injunction to stop the sale of the pirated edition, as 
being a fraud upon himself and his publisher. Smith's 
counsel took the objection, — that as every man asking the 
aid of a court in support of his rights, must exhibit an 
unobjectionable case on his own part, Mr. Lawrence was 
not entitled to relief, inasmuch as there were opinions 
advanced in the book in question, derogatory to our holy 
religion. (All the lawyers of England, who look forward 
to preferment, are purists, and trim their religious gar- 
ments to the very straitest fashion of orthodoxy, as held 
by the bench.) 

Lord EMon, whose head is stuffed so full of law that 
no corner is left for common sense to occupy as a resting 
place, was delighted with this quibble. He determined 
that no man should be suffered to write any thing that 
teaded in derogation of our holy religion : that the doc- 
trine of materialism was a blasphemous doctrine: that 
even though he might entertain a doubt whether an opin- 
ion was excusable or not, yet he had no right to give his 
concurrence to the publication, while he even doubted of 
the propriety of so doing : that Mr. Lawrence's counsel, 
under these circumstances, could take nothing by the mo- 
tion. 

From the very first commencement of legal absurdity, 
dating from time whereof the memory of man runnetty not 
to the contrary, even unto the present day, never was any 
opinion judicially delivered, so perfectly felo de se, of its 
own intention. The mischief to be remedied, was the 
propagation of books containing opinions hostile to our 
holy religion : the intention was to throw obstacles in the 
way of the publication and sale of such books: and the 
remedy was, giving license to every scoundrel in the 
community to disseminate the publication . far and wide, 
ad libitum, by means of cheap editions, till the public could 
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take off no more ! The bar stood aghast at this manifest 
inconsistency. Smith's counsel were astounded at their 
own success! 

But this was not the only objection to which this strange 
decision was -liable. The Court of Chancery is a court in* 
stituted peculiarly for the suppression of fraud. In the 
present case^ the court permits a man to be injured, who 
might have published an obnoxious opinion, with an hon* 
est intention, which every one allowed was Lawrence's 
case, in favor of another man, who could not have acted 
from any motive but a fraudulent one. 

Again. The Chancellor sets himself up as witness, 
judge, and jury, of what is, or what is not, derogatory to 
reUgion. His business was to have recommended the 
Attorney-General, or the vice-society, or any other friend 
of orthodoxy, to prosecute the author for blasphemy* 
After conviction^ but surely not before, he would have a 
legal right to say this is blasphemous, and to have en- 
joined both editions. But to say off-hand and without 
inquiry, this is contrary to the doctrine of the scriptures 
and to orthodox faith, is assuming a jurisdiction not given 
to any Lord Chancellor. As to Lord Eldon's orthodoxy, 
I give him full credit: like his wig, it belongs to his cos- 
tume ; but as to any religious opinion adopted upon ma- 
ture examination and reflection,! would as soon give credit 
to one of his lordship's coach horses. He votes like Sir 
Robert Walpole's member, newly raised to the peerage, 
as my Lords the Bishops do. 

Richard Carlisle, after this decision, published >a very 
good edition of Lawrence's lectures, with the following / 
dedication : 

** This edition of these important lectures, is dedicated 
<'to John, Eabl of Eldon, Lord High Chancellor of 
<< England, as the, result of his injustice in refusing to es- 
<• tablish the author's right of property in them, by the 
"publisher, 1823." 

I know not a man living, more grossly and stupidly ig- 
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Dorant and bigoted, as to every questioa of liberal acienco 
and state policy, than Lord Eldon ; whose departure from 
the nninistry was justly regarded by the public as a national 
blessing. His predecessor, Lord Hardwicke, the father 
of the marriage act, was a man of the same stamp. The 
utter absurdity of his speech in defence of the corporation 
and test acts, as preserved in Burgh^s Political Disquisi" 
iionSf cannot be perused with a grave face. It must have 
been irresistibly ludicrous in the delivery. 

His Lordship Eidon) gave the same decision after- 
wards, in the case of one of Lord Byron's publications. 
Lord Eldon is certainly one of the most efficient abettors 
of heresy and heterodoxy, that these errors have ever en- 
listed, 

Mr. Lawrence, I believe, was afterwards re-elected as 
professor: no professional man being found to oppose 
him. The case forms a feature in the history of the times^ 
and therefore I present it to the reader. 

Mr. Lawrence was afterwards persuaded to write a letter 
to Sir Richard Carr Glynn, President of the Bridewell and 
Bethlehem Hospitals, April 16th, 1822, (see Monthly 
Magazine, June, 1832,) apologizing for the publication 
complained of, and for an argument which never has 
been, and never will be, refuted, — an argument which no 
anatomist, or physiologist, or physician, has yet attempted^ 
or ever will attempt to refute. Mr.Mernethy^ the great 
friend and defender of John Hunter's doctrine of vitality, 
disgraced himself by his opposition to Lawrence, who had 
been opposed to the notions of John Hunter; but though 
Memtihy was a time-serving bigot, he has been too wis^ 
to attempt meddling with a train of reasoning whicji he 
well knows can never be shaken. 

The editor of the Monthly Magazine above cited, has 
given us the Abjuration of Galilso, which, as it may 
entertain some of my readers, I copy as foUows : ^ I, 
^' Galilco Galilei, son of the late Vincent Galileo, a 
** Florentine, aged seventy, appearing personally in judg- 
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*' meat, and being on my knees in the presence of you, 
** most eminent and most reverend Lords Cardinals of the 
*^ Universal Christian Commonwealth, Inquisitors-Gene- 
^' eral against heretical depravity , having before my eyes 
'* the holy gospels on which I now lay my hands, swear, 
'^ that I have always believed, and do now believe, and 
'^ God helping, that I shall in future always believe, what- 
*^ ever the Holy Catholic and Apostolic Roman Church 
^' holds, preaches, and teaches. But because this holy office 
^< had enjoined me, by precept, entirely to relinquish the 
** false dogma, which maintains that the sun is the centre 
^< of the world and immoveable, and that the earth is not 
^^ the centre, and moves ; not to hold, defend, or teach, 
'< by any means or by writing, the aforesaid false doctrine: 
'^ and after it had been nqtified to me, that the aforesaid 
<< doctrine is repugnant to the holy scripture ; I have written 
''and printed a book in which I treat of the same doetrine 
** already condemned, and adduce reasons with great effih 
'' cacy in favor of it, not offering any solution of them ; 
'' therefore I have been adjudged and vehemently sus- 
<< pected of heresy, namely, that I maintained and believed 
'' that the sun is the centre of the world, and immoveable; 
** and that the etrth is not the centre, and moves* 

'' Therefore, being willing to take out of the minds ef 
*' your Eminences and of every Catholic Christian this 
'' vehement suspicion, of right conceived against me, I, 
'' with sincere heart and faith unfeigned, abjure, execrate, 
'' and detest tbe above said errors and heresies, and gene- 
*' rally every other error and sect contrary to the above- 
'' said Holy Church ; and I swear that I will never more 
/* hereafter say or assert, by speech or writing, any thing 
** through which the like suspicion may be had of me ; 
<' but if I shall know any one heretical or suspected of 
'< heresy, I will denounce him to this holy office, or to 
'^ the Inquisitor or Ordinary of the place in which I shall 
^* be. I moreover swear and promise that I will fulfil and 
'^ observe entirely all the penitences which have been im- 
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'^ posed upon, or which shall be imposed by tiih holy 
^' oJBSce. ' But if it shall happen that I shall go contrary, 
** (which God avert,) to any of my words, proniises, pro- 
** testations, or oaths, I subject myself to all the. penalties 
'^and punishments, which by the holy canons and other 
*^ constitutions, general and particular, have been enacted 
** and promulgated against such delinquents. So help Tne 
" God and his holy gospels, on which I now lay my hands. 

" I, the aforesaid Galileo Galilei, have abjured, 
*' sworn, promised, and have bound myself as above, and 
*• in the fidelity of those declarations with my own hands ; 
'* and have subscribed to this present writing of my abju- 
** ration, which I have recited word by word, at Rome, 
" in the Convent of Minerva, this 22d June, of the year 
<M633. I, Galileo Galilei, have abjured, as above, 
** with my own hands/' 

The principal mover against Mr. Lawrence, appears to 
have been some person of the name of B. Burgess, of 
Highbury Park ; whose name would be of no other con- 
sequence, except on Pope's principle, — " See Cromwell 
" damn'd to everlasting fame.'' It may be worth while 
to perpetuate, as far as possible, the contempt in which 
such a creature (still more excusable th^ Abernethy,) is 
deservedly held. I think Galileo was right not to offer 
up his life, as a sacrifice to the cruelty of these bigots. A 
man is not called upon to sacrifice his life or well being 
to the gratification of those whose aim is to effect, and 
who would rejoice at effecting his murder or his misery, 
ft is a clear case of duress per minas. Suppose I were 
taken by an Algerine Corsair, and carried in as a slave. 
Suppose I was carried before* the Dey, who, by his Drago- 
man, should address me, in the usual language of polite- 
ness of that humane and polished people. " Christian 
" dog ! will you have your infidel foreskin' cir<;umci$ed, 
<< and declare aloud that God is just, and Mahomet is his 
** prophet, and become a true believer ? or will you prefer 
<< to havethree hundred bastinadoes on the soles of your 
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" feet, and then have an iron spike driven up your funda- 
" nient, passing along side of your backbone on the inside 
" of your body, and coming out at the nape of your neck ? 
** Christian dog! choose immediately.*' — I should say: 
"Merciful commander of true believers! I am penetrated 
" with your goodness ; I will not give any servant of the 
^^ prophet the great trouble of bastinadoing and impaling 
" your humble and devoted slave. God is great, and Ma- 
** hornet is his prophet; and I am ready to undergo the 
" rest of the ceremony.*' And why not ? What obliga- 
tion can I be under, to submit to be impaled for the 
amusement and gratification of such savages ? Would 
the Almight}'^ expect this as a duty from me, for nt> pur- 
pose whatever, but to excite the merriment of cruel and 
relentless persecutors, into whose merciless hands he has 
willed me to be thrown ? The principle of duress per 
minas, holds out both for Galileo and Lawrence, a full 
justification. 

In the year 1826, a similar persecution was instituted 
against a Mr. Macartney, lecturer in physiology and 
anatomy, at~ Dublin : what the result is, I know not. 
This I know, that since every physiologist of eminence, 
whose works are put into the hands of our students of 
medicine in Europe, and in this country, leans, manifestly 
to the opinion that the intellectual phenomena are ex- 
clusively dependent on the properties of our nervous sys- 
tem as we find it organized, and the excitments by which 
it is brought into action, there will not be, in the course of 
ten years, one well informed physician in any part of the 
civilized world, who will hold a different opinion from that 
which has incurred the hostility of Mr, Burgess : it is well 
for this wiseacre, that he has no reputation to lose ; for 
there is little chance of his retaining any that a man of 
common sense would not be glad to renounce. These fiery 
zealots are hastening their own downfall. In thus apolo- 
gizing for what is called materialism, I advance no opinion 
but what I firmly believe is to be found in the Christian 
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Scriptures : and I hope I am guarantied in my honest con- 
struction of that rule of faith and doctrine, as much as mjr 
neighbor is in his. 

The clergy of England have not been content with ex- 
hibiting their ignorant rancor against the doctrine of ma- 
terialism, but they look with a very jealous eye, and cry 
down as much as they dare, the zoological disquisitions 
into the origin of the families of mankind, and the geologi- 
cal disquisitions into the present appearances and original 
formation of the state of the earth. I forbear to dwell on 
the carelessness or ignorance among the clergy of that 
country of what the Scriptures really contain. They are 
a class of men by no means pre-eminent for u^e/u/ know- 
ledge of any kind, and with some exceptions very deficient 
io biblical knowledge particularly. What need of it to 
them ? They constitute a church by law established. They 
are a part of the political apparatus of that country. But 
if men of science are thus to be met at the threshold of 
their inquiries, by the threats of ignorance and bigotry, and 
subjected to persecution for an honest pursuit of mere 
scientific investigation, because it may possibly interfere 
with the prejudice or the interest of the clerical order: — 
if this I say is to be the case, it is high time to put that 
order down altogether, as an obstacle to the propagation 
of useful knowledge, and a nuisance in society, that the 
public ought to abate without scruple. They seem to be 
of opinion with the Mahomedan Caliph who burned the 
library of Alexandria. ** If these books contain what the 
" Koran contains, they are useless : if they contain any 
<< thing but what the Koran contains, they are pernicious; 
*' let them be burnt'* 
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» I Hi^VE already referred to Jeremy Bentham's " swear 
not at all/' I have met with th6 u^i^e decision of Judge 
De^aussure on the testimony of what the* clergy would 
call an unbeliever; and with the unwise decision of Judge 
St0ry-on a point of the saofie general character. I wish 
to make a few brief observations on them. In England, 
where they have a set of theological dogmata^ established 
by law, however absurd they may be, (and Heaven knows 
they are sufficienftly so,) yet some excuse- is to be made 
for a judge it^lhat country, whd decides in conformity to 
the established alliance between church and state. Not so 
in this. Thes constitution of South Carolina, article viii. 
declares, <^ that the fi*ee exercise and enjoymrent of religious 
profession and worship, without disorimination or prefer* 
ence, shall for ever hereafter be allowed in this state to all 
mankind : provided, that the liberty of conscience thereby 
declared, shall not be so construed as to excuse acts of 
licentrousness ; or justify practices inconsistent with the 
peace or safety of this state.'' 

Now, if a witness can be worried by an ignorant counsel, 
and <^ompelled by a court of law, suddenly, upon the spur 
of the occasion, and publicly in open court, to state his re- 
ligious creed ; how can this be termed the /re& exercise and 
enjoyment of religious profession ? How can that be the 
free enjoyment of religious profession, which is liable to 
the compulsory and coercive mandate of a jgdge on the 
bench ? If a witness chooses to submit to the common form 
of swearing or .i|ffirmation,nojudgeiias a right, under this 
eonstitution, to put any further questions to him. The 
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witness has yoluntarily made liimself amenable to tfie 
penalties of perjury, if be should tell a falsehood in bis 
character of a witness ; and that is enough. I hope there- 
fore^ in future, witnesises will treat any questions, as to 
their religious creed, with contempt^ if put before tak- 
ing the oath, or ^fter having sworn or affirmed in the usual 
way, or before it. A witness does all the law can require 
of him, by submitting to the usual ceremonies.: and a judge 
who would commit him for refusing to answer further, as 
to his creed, ought to be impeached. Any man whose 
conscience will not permit him to swear on the bible, may 
tender his affirmation. Judge Story is a good black letter* 
case lawyer. But he seems to me to forget, that the 
judges of ad English court, goaded on by a national sys- 
tem of religious intolerance and political ignorance, are not 
the best examples tf be followed by the judges of a repub- 
lic, where the obligations of religion are left to a man^s 
own conscience : aiid the laws of the couatry decline all 
interfereniie between a man and his Maker. Punish ihe 
crime of perjury as severely as the offence requires, but do 
not make the seat of quarrel and litigation a theatre for 
religious ceremonies ; or profanely intermix the things of 
this world with those of the next; or convert a juclge, 
who has no peculiar pretensions to religious knowledge^ 
into a parson and a preacher^ . ' 

Then again,— the difficulties so^ manifestly involved in 
the practice, furnish an insuperable argument againsjt iU 
Suppose a witness suspected of Atheism : consider the 
many reasonable doubts and distinctions which a witness 
would have a clear right to suggest. How complicated, 
for instance, and indefinite is the definition of a God ! and 
how many Christians of one persliasioii, would disagree to 
the tenets of the others, in this respect. To say nothing 
of the Jews, the Mahomedans, or the Hindoos; no'tw6 
beings can be imagined more dissimilar than the God of 
the Calvinists and the God of the Unitarians. ^< The God 
of the Calvinistie Trinitarians, your God, (said Dr. Maxcey, 
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my predecessor^ one eyening in my hearing, ta the Bevt* 
rend Mr. Th. Charlton Henry,) is my Devil. He had some 
reason for saying so. 

Extract from '^ Two Hundred and nine days on the 
Continent," by Thomas Jefferson Hogg, y. 1. p. 232* 
*^ The more swearing, the more falsehood : trnth is not in- 
consistent with a simple assertion : an oath is an invitation 
to use deceit and evasion : it was the invention of thos^ who 
sought to deceive, or who had deceived so often that they 
.could not hope to be believed without some new expedi^ 
ent: it was a confession that the seiise of justice had po 
force ; but the apprehension of the consequences of a terri- 
ble imprecation, might possibly act upon the vile deceiver. 
It was a base substitution of cowardly fear for honesty. It 
wass degrading the mind of a man, a courageous and moral 
being, to the state of a timorous brute, that flies before the 
goad and trembles under the lash.^' 

What is it we require in a witness? That his sense of 
the obligations of veracity shall be paramount in his mind. 
That he shall be able and willing to tell the tr^th fearlessly, 
without being deterred by any consequences. Under the 
present prejudices entertained by the public, a man who 
declares himself a Deist, an unbeliever in Christianity, or 
in the doctrineof a future state of rewards and punishments 
after this life, mltsl be a fearless and honest truth-teller. 
'No man but an honest and sincerely conscientious man, 
would make a confession in a court of justice, which would 
not only tend, to degrade him there, but would expose him 
to the rancor of every bigot, would injure his own reputa- 
tion among his neighbors, and destroy the fair prospects 
of success that he might entertain for himself and his 
family. A ma.n whose regard for truth will induce him 
deliberately to run these risks, cannot be a dishonest man. 
He has all the good qualities that you can require of a witr 
nress, and tlh)se too in an eminent degree. No higher 
test of veracity can be offered or expected. Yet accord- 
ing to the present silly practice, such a man in England is 
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legally disqualified from giving evidence. Hcfwever im* 
portaot his testimony may be, no one has a right to call 
for it. An estate may be adjudicated to a rogue who 
speculates on the stern integrity of a witness against him ; 
a witness who will not degrade himself by telling a false- 
hood in open court, and who will fearlessly and at all 
hazards, acknowledge himself an unbeliever! This may 
be law, according to some men's notions ; but it is gross 
absurdity and detestable injustice. Mean while, another 
man who cares not a cent about religion, acknowledges 
readily all the lies necessary to qualify him to become a 
legal witness, and is heard and believed without an investi- 
gation or objection. The character of the first man may 
have been- not only unimpeached but highly, praiseworthy, 
during the course of a long life r yet may his honest doubts 
and scruples disqualify him, as the law is now construed ; 
while an abandoned professor of religion, or a nominal 
Christian (who never gave the subject one moment's serious 
thought,) is credited without hesitation ! The evil I think, 
is and will -be coeval with a, hired and paid priesthood. 
Suppose a clergyman to be inducted into a valuable church 
living, to declare (as in England they do declare,) solemnly 
before God, that he is inwardly moved by the Holy Ghost ^ 
toenter upon the service of the ministry ; (and what clergy- 
man scruples this ?) is such a man worthy of credit, upon 
any point where he, or his interest, or his family, or his 
profession, or the esprit du corps of the clerical order is in 
any way concerned? Does any human creature doubt for 
a moment but that he is moved by the income he expects 
to receive? A clergyman, it seems, may lie before God 
without scruples, and be regarded as a most holy man and 
an unimpeachable witness, while an honest unbeliever is 
not allowed to tell the truth, as to himself, with impunity, 
however necessary to legal justice his testimony may be! 
So much for the " march of mind I" and tfiis folly is the 
law of the land in Great Britain ; in the most civiliied 
country upon earth— in the year 1828 ! Would to God 



173 

soma cotitriTance could be discovered tio civilize Cbeir 
judges and their parsons ! who seem to consider truth as 
9, crime and hypdcrisy as a virtue ; who substitqte law for 
wisdom; and who liave all kind of sense but commtm 
sense^ and all kind of honesty but common honesty ! 



OATHS AND AFFIRMATIONS. 

[Fram the Ne^-York Enquirer^ Jan. 1828.] 

We have lately had considerable discussion iii Rhode 
Island relative to the admissibility of testimony from 
persons called infidels^ «nd indeed the question is con- 
stantly presenting itself in some shape or other. 

On the 29th ult. an action of trover was brought in the 
Marine Goilrt, before Judge Scott. 

Ofi behalf of the plaintiff, a gentleman, a member of the 
New^York Fre& Press Association, was produced to give 
testimony, but was objected to by counsel for defendant, 
on the ground that he did not believe in a God^ nor in a 
future state of rewards and punishments. 

The judge interfered and qudslioned the legal propriety 
of interrogating the witness upon matters appertaining to 
any particular creed or religious belief; and as a sanctidn 
for this opihidn, he quoted several eminent law authorities 
and late decisions regarding the admission of evidence 
from witnesses who might entertain opinions probably 
similar to those of the present witness, artd the law went 
even so far as to say. that those termed infidels,' who held 
to the solemn oblijgatibn ai\d inviolability of an oath, were 
clearly admissible as evidence. 

The counsel for the defendant again urged, that not- 
withstianding these, authorities, they could not see hpw 
they applied to the present witness, for they were ready 
to produce evidence that this gentleman's philosophy 
taught hini to deny the existence of a God altogether, and 
also a future state of rewards and punishments ; and he has 
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in an especial maoner, arovKed his entire disbelief in the 
God of Moses. 

The counsel for the plaintiff here argued upon the various 
pQifits in the law authorities and decisions already quoted^ 
and also respecting the undoubted veracity of the witnestf, 
whose affirmation ought and must be admitted as sufficient 
evidence in this cause, or in any cause. 

The counsel for the defendant frankly admitted the ve- 
racity of the witness, and ffbm what they knew of the 
gentleman, they would as soon take his simple affirmation 
as the oath of any one. ' They expressed no further inte- 
rest in the question, than being pressed to urge the objec^ 
tion by their client . 

From some suggestions thrown out by the judge, at the 
instigation of the counsel, the witness obtained permission 
to state his opinions of a Ood, and a future state of re* 
wards and punishments. 

He believed, he said, in a great, powerful, and immi^ 
table ruling principle, inherent in the whole of nature, 
and this may be said to govern the universe.' He carcfd 
not, neither did he consider it of any importance, whether 
this spirit or principle was denominated God, or by any 
other appellation. As to his opinions of a future state of 
rewards and punishments, he considered this i^ubject of so 
abstruse and complicated a nature, as might tend to a hi^ 
philosophical discussion, that perhaps would not be in 
accordance with the regular proceedings of this or any 
other court of justice. Regarding the solemn obligation 
of an oath, he had no hesitation to say, that 2l false oath 
or affirmation^ being an evil act, would carry with it, or 
pr^oduce its own punishment, as virtue has its own re^ 
wjrd ; and this punishment might be said to be during 
the present or any future state of existence. He express- 
ed an inclination to go no further on the present occa- 
sion; when the court asked him if he had scruples to 
swear upon the bible. He replied in the affirmative. 
His 6[^rma/£o^.was accordingly-taken ^s legal te$timony 
in the cause. 



APPENDIX. NO. III. 



MR: JEFFERSON'S LETTER. 

,[From the Columbia TMescope, South Carolina.] 

Mr. £bitor — The Allowing letter was first published 
IB England, in a paper called the London Nation, July 
19, 1 824,'and thence copied into the Boston Daily Ad- 
vertiser, of September 7, 1S)24. Since the death of Major 
Cartwright, who for more than half a^ century was the 
strenuous advocate of a parliamentary reform, it has been 
published among the documents connected with his life. 

I hare examined the Year Book cited. The passage it 
to be found in the case of Humphrey Bohun against Joha 
Brdughton, Bishop of Lincoln, and others, a suit for'dis* 
turbance in refusing to induct Thomas Young, presented 
by Bohun to the living of Holborne, in the county of 
Middlesex. The Bishop pleads, that on the same day 
another claimant, to wit, John Brown, had presented his 
clerk, Richard Ewenson. That the law of the Holy 
Church in such case is, that until the contest be decided 
by judgment on inquisition in a suit de jure patronatus, 
(on the right of presentation,) the ordinary is not bound 
to admit. And that it is the duty of the two contending 
patrons to institute such a suit, and not the duty of the 
ordinary. This not having been done within six months, 
it becomes the duty of the ordinary to present y that there 
may he no vacancy. The sentence quoted is Prisot's 
opinion, in page 40^ b. of the Year Book. The translation 
of the passage is as follows : *^ 7b such law as the Holy 
'^ Church hath under ancient record (that is preserved in 
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* 

'^ old books ; the French of holy scripture, is not snaient 
*^ scripture, but sainle ecriture,) ii becometh us to give 
" credence ; for ihisds common law^ (that is,' this consti- 
** tutes the common lavtr of the church,) upon which com' 
** mon law all other laws are founded: and so^ sir^ toe 
*^ are bound to acknowledge the law of the holy church; 
** and in like manner they are bound to acknowledge our 
'^ law. •dndy siry if it may appear to us that the bishop 
<f has acted as an ordinary would have acted in like case^ 
^^wt ought to acknowledge it as good^ otherwise notJ^ 

To be sure, this dictum of Hale is founded either on 
gross ignorance, or on downright ^aud and falsehood ; for 
he had no other authority for it than the above passage^ 
which, cannot be read without surprise at its having hten 
relied on for the purpose to which it has been converted. 

The common latv of England reaches back as far as 
the Saxon times. (See the opinions of the judges in the 
great case of literary property, Sir W. Blackstone's Rep-) 
It has been digested at various times in the laws of Ina, 
in the Leges Anglo-Saxonicse, in the laws of King Al- 
fred, and of Edward the Confessor. In the Anglo-Saxon 
times, the holy church was Pagan ; in Prisot's time it 
Vizs Papist ; in the present time it \s Protestant; and* 
its doctrines are contained in the Athanasian creed, which 
King George the Third would never consent to repeat or 
respond to. A year or two ago. a petition was presented 
tothe House of Commons of Great Britain, signed by up- 
wards of 2,000 members of the Church of England, many 
of them clergymen, praying that all prosecutions ip defence 
of Christianity might be dropped; inasmuch as they ap- 
peared in the character of persecutioo for conscientious dif- 
ference of opinion ; inasmuch as the advocates of Christian- 
ity, in and out of the church, receiving salaries for defending 
and teaching Christianity, were and ought to be deemed 
quite competent to the defence of it ; inasmuch as fact 
and argument ought to be opposed by fact and argument, 
and not by pains and penalties, by fine and imprisonment; 
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tHOsmuch as these prosecutions led to the injurioas and 
ill founded suspicion that Christianity could not be sup- 
ported in the field of free discussion ; and finally, inas* 
much as these prosecutions produced an, effect directly pp* 
posite to that which was intended, increasing the number 
of obnoxious publications, operating as advertisements to 
make them more known, and exciting thousands to peruse 
them who would never have meddled with the controversy 
otherwise. 

These remonstrances seem to have had the desired ef- 
fect in England, upon the ministers of that country ; for 
in consequence of a petition brought up by Mr. Brougham, 
on the SOth June, 1825, on the part pf Richard Carlisle, 
who had been condemned to six years imprisonment and 
fined dS1500 sterling. The fine was remitted in toto, and . 
he was discharged. This was as it should be, for his in- 
fluence arose only from his imprisonment. The outcry 
of persecution was raised, and the enemies of Christianity 
made the most of it. Christianity needs no protection 
but its own intrinsic truth, and the manifest superiority 
of the morality taught in the Gospels. If old objections 
are vamped up as new, reply to them by the republication 
of the old arguments by which they were heretofore re- 
futed; and do not let it be suspected, that truths so useful, 
and so manifest, need any defence but their own evidence, 
and their own good tendency. X. 

The following letter from the late President Jei'Versov, 1% found in " The 
<< Life and Correspondence," (just puhliihed in England.) of the late 
Major Cakt WRIG ht . 

MoNTiCELLO, in Virginia, June 5, 1824. 
Djsau and Venerable Sir — I am much indebted for 
your kind letter of February ;29, and for your valuable 
volume on the English Constitution. I have read this 
with pleasure and much approbation ; and I think it has 
deduced the constitution inherited by the English nation, 
from its rightful root, the Anglo-Saxon. It is really 
wonderful that so many able men should have failed in 
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their attempts to define it with correctness ; no wonder 
then that Paine^ who thought more than he read, should 
have credited the ^reat authorities who have declared that 
the will of Parliament is the Constitution of England. So 
Marbois, before the French revolution, observed to me, 
that the Almanac Royal was the Constitution of France. 
Your derivation of it from the Anglo-Saxons, seems to be 
made on legitimate principles. Having driven out the 
former inhabitants of that part of the island called Eng* 
land, they became, as to you, aborigines, and your lineal 
ancestors. They doubtless had a constitution ; and al- 
though they have not left it in a written formula, to the 
precise text of which you may always appeal, yet they 
have left fragments of their history and laws, from which 
it may be inferred with considerable certainty. Whatever 
their history and laws show to have been practised with 
approbation, we may presume was permitted by their con- 
stitution ; whatever was not so practised was not permit* 
ted ; and although this constitution was violated and set 
at nought by Norman force, yet force cannot change right ; 
a perpetual claim was kept up by the nation in their per- 
petual demand of the restoration of their Saxon laws, which 
shows they never were relinquished by the will of the 
nation. In the puUings and haulings for these ancient 
rights, between the nation and its kings of the races of 
Fiantagenets, Tudprs, and Stuarts, there was sometimes 
gain and sometimes loss, until the final recbnquest of their 
rights from the Stuarts broke the thread of pretended in- 
heritance, extinguished all regal usurpations^ and the na- 
tion re-entered into all its rights : and although in their 
bill of rights they specifically reclaim some only, yet the 
omission of others was no renunciation of the right to 
assume their exercise also, whenever occasions should 
occur. The new king received no rights or powers but 
those expressly granted to him. It has ever appeared to 
me^ that the difierence between the whig and the tory of 
England, is, that the whig deduces his rights from the 
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Anglo-Saxon source, the tory from the Norman : and 
{lume, the great apostle of tory ism, says, (n so many 
words, (note as to chap. 42.) ** that in the reigns of the Stu- 
** arts, it was the people who encroached upon the sove* 
" reign, not the sovereign who attempted, as is pretend* 
'*ed, to usurp upon the people ;" this supposes the Nor- 
man usurpations to be rights in his successors ; and again, 
(c. 59.) 'Hiie commons established a principle, which is 
*^ noble in itself, and seems specious, but is belied from 
** all history and experience, Mcr/ the people are i he origin 
** of all JUST power .'" And where else will this degene- 
rate son of science, this traitor to his fellow-men, find the 
, origin of just power, if not in the majority of the society ? 
Will it be in the majority of the society? Will it be in 
Ihe minority, or in an individual of that minority ? 

Our revolution commenced on more favorable ground* 
It presented us an album, on which we were free to write 
-what we pleased ; we had no occasion to search into musty 
records, to hunt up royal parchments, or to investigate 
the laws and institutions of a semi-barbarous ancestry. 
We appealed to those of nature, and found them engraved 
in our hearts, yet we did not avail ourselves of all the ad- 
vantages of our position. We had never been permitted 
to exercise self-government: when forced to assume it, 
we were novices in its science; its principles and forms 
had entered little into our former education ; we esta- 
blished, however, some, although not all, of its important 
principles. The constitutions of most of our states assert, 
that all power \s inherent in the people; that they may 
exercise it by themselves, in all cases to which they think 
themselves competent ; (as in electing their functionaries^ 
executive and legislative, and deciding by a jury of them- 
selves both fact and law, in all judiciary cases in which any 
fact is involved ;) or they may act by representatives, 
freely and equally chosen : that it is their right and duty 
to bQ at all times armed ; that they are entitled to freedom 
of person, freedom of religion, freedom of pmperty, and 
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freedom of the press. In the structure of our legislature^^ 
we think experience has proved the benefit of subjecting 
questions to two separate bodies of deliberants; but in 
constituting these^ natural right has been mistaken ; some 
making one of these bodies, and some both, the represent^ 
atives of property instead of persons, whereas the double 
deliberation might be as well obtained without any vio- 
lation of true principle, either by requiring a greater age 
in one of the bodies, or by electing a proper number of 
representatives of persons, dividing them by lot inta two 
chambers, and renewing the division at frequent intervals, 
in order to break up cabals. 

Virginia, of which I am myself a native and resident, 
was not only the first of the states, but I believe I may 
say, the first of the nations of the earth, which assembled 
its wise men peaceably together to form a fundamental 
constitution, to commit it to writing, and place it among 
their archives, where every one should b^ free to appeal 
to its text. But this act was very imperfect ; the other 
states, as they proceeded successively to the same work, 
made successive improvements, and several of them, still 
further corrected by experience, have by conventions, 
still further amended their first forms. My own state has 
gone on so far with its premiere ebauchcyhui it is now 
proposing to call a convention for amendment. Among 
other improvements, I hope they will adopt the sub-divi- 
sions of our counties into wards ; the former may be es- 
timated at an average of twenty-four miles square, the 
latter should be six miles square, each, and would answer 
to the hundreds of your Saxon Alfred. In each of these 
might be, 1. An elementary school; 2. A company of 
militia, with its officers ; 3. A justice of the peace and a 
constable ; 4. Each ward should take care of their owa 
poor; 5. Of their own roads ; 6. Their own police; 7. Eltfct 
within themselves, one or more jurors to attend thje eoQrl» 
of justice ; 8. And here give in at their folk-house their 
votes for all functionaries reserved ta their election. 
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Eaeh ward would thus be a dmall republic within itself, 
and every man in the state would thus become an acting 
member in the common government, transacting in person 
a great portion of its rights and duties, subordinate indeed, 
but important, and entirely within his competence. The 
wit of man cannot devise a more solid basis for a free^ 
durable, and well administered republic. 

With respect to our state and federal governments, I do 
not think their regulations correctly understood by for- 
eigners. They generally suppose the former subordinate 
to the latter ; but this is not the case, they are co-ordinate 
departments of one simple integral whole. To the state 
governments are reserved all legislation and administra* 
tion in affairs which concern their own citizens only } and 
to the federal government is given whatever concerns 
foreigners, or the citizens of other states. These functions 
alone being federal, the one is the domestic, the other the 
foreign branches of the same governnient ; neither having 
control over the other, but within its own department. 
There are one or two exceptions only to this partition of 
power. But, you may a$k, if the two departments should 
claim each the same subject of power, where is the com- 
mon umpire to decide ultimately between them. In cases 
of little importance or urgency, the prudence of both 
parties will keep them aloof from the questionable ground; 
but if it can neither be avoided nor compromised, a con- 
vention of the states must be called, to ascribe the doubtful 
power to that department which they may think best. 
You will perceive by these details, that we have not so 
far perfected our constitutions as to venture to make them 
unchangeable ; but still, in their present state, we consider 
them not otherwise changeable than by the immediate 
authority of the people, or a special election of represent* 
atives for that purpose expressly^ They are till then the 
lex legum. v 

But can they be made unchangeable ? Can one genera* 
tion bind another, and all others in succession for ever ? 
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I think not. The Creator hath made the earth for the 
living, not the dead. Rights and powers can only belong 
to persons, not to things; not to mere matter unendowed 
with will : the dead ai^e not even things. The particles 
of matter which compose their bodies make part now of 
the bodies of other animals, vegetables, or minerals of a 
thousand forms. To what then are attached the rights 
and powers they held while in the form of man ? A gene^ 
ration may bind itself as long as its majority continues in 
life. When that has disappeared, another majority is in 
place, holds all the rights and powers their predecessors 
once held, and may change their laws and institutions to 
tuit themselves : nothing then is Qnchangeable but the in- 
herent and unalienable rights of man. 

I was glad to find in your book a formal contradiction, 
at length, of the judiciary usurpation of legislative powers; 
for such the judges have usurped, in their repeated de* 
cisions that Christianity is a part of the common law. The 
proof of the contrary, which you have adduced, is incon- 
trovertible, to wit, thajt the common law existed while the 
Anglo-Saxons were yet Pagans ; at a time when they had 
never yet heard the name of Christ pronounced, or knew 
that such a character had existed. But it may amuse you 
to show when and by what means they stole this law upon 
us. In a case quare impedit, in the Year Book, 34 H. 6. 
fo. 38. (1453,) a question was made, how far the ecclesi- 
astical law was to be respected in a common law court? 
And Prisot, c. 5. gives his opinion in these words: '^ A 
tielx Leis que ils de Saint Eglise ont en ancien scripture^ 
eovient a nous a doner credence ; car ceo Common Ley 
sur quel touts mans Leis sont fondes. Et auxy sir, nous 
sumus obliges de conustre lout Ley de Saint KgP, et 
semblablement ils sont obliges de conustre nostre Ley. Et 
sir, si poit apperer or a nous que I'evesque ad fait come un 
ordinary fera en tiel cas, adonq nous devons ceo adjuger 
bon, ou auterment nemy,'' &c. See S. C. Fitzh. Abr. qu. 
imp. 89 ; Bro. Abr. qii.imp. 12. Finch, in his first book, c.3. 
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is the first, afterwards, who quotes this case, and misstates 
it thus : << To such laws of the church as have warrant in 
holy scripture, our law giveth credence ;" and cites Prisot, 
mis-translating " ancient scripture,*^ into " holy scripture ;'* 
whereas Prisot palpably says, ** to such laws as those of 
holy church have in ancient writing ^ ij: is proper for us to 
give credence ;" to wit, to their ancient written laws. This 
was in 161 d| a century and a half after the dictum of Prisot. 
Wingate, in 1658, erects this false translation into a maxim 
of the common law, copying the words of Finch, but citing 
Prisot. Wingate, max. 3, and Sheppard, tit. ** religion," 
in 1675, copies the same mis-translation, quoting the Y. B. 
Finch, and Wingate. Hale expresses it in these words : 
'^ Christianity is parcel of the laws of England,*' 1 Ventr/ 
293; 3 Eeb. 607 ; but quotes no authority. By these echo- 
ings and re-echoings, from one to another, it had become 
so established in 1728, that in the case of the King y. 
Woolston, 2 Stra. 834. the court would not sufifer it to be 
debated, whether to write against Christianity was punisha- 
ble in the temporal courts at common law ? Wood, there- 
fore, 409. ventures still to vary the phrase, and says ** that 
all blasphemy and profaneness are offences by the common 
law,'* and cites 2 Stra. ; then Blackstone, in 1763, IV. 59. 
repeats the words of Hale, that Christianity is part of the 
common law of England, citing Ventris and Strange ; and 
finally Lord Mansfield, with a little qualification, in Evan's 
case, in 1767,.says ** that the essential principles of reveal- 
ed religion ai:e parts of the common law," thus engulpHing 
bible, testament, and all, into the common law, t^ithout 
citing any authority. And thus far we find this chain of 
authorities hanging, link by link, one upon another, and all 
ultimately upon one and the same h*bok, and that a mis- 
translation of the words " ancient scripture," used by Prisot 
Finch quotes Prisot ; Wingate does the same ; Sheppard 
quotes Prisot, Finch, and Wingate ; Hale cites nobody ; the 
court, in Woolston's case, cites Hale ; Wood cites Wool- 
ston's case ; Blackstone quotes Woolston's case, and Hale, 
and Lord Mansfield, like Hale, venftures it on his own 
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authority. Here I might defy the best read lawyer to pro- 
duce another scrip of authority for Wvis judiciary forgery ; 
and I might go on further to show how some of the Anglo- 
Saxon clergy interpolated into the text of Alfred's laws, 
the 20thy 21st, 22d, and 23d chapters of Exodus, and the 
15th of the Acts oC the Apostles, from the 23d to the 29th 
verses. But this would lead my pen and your patience too 
far. What a conspiracy this, between church and state ! ! ! 
Sing tantararara, rogues all ; rogues all ; sing tantararara, 
rogues all ! 

I must still add to this long and rambling letter, my ac- 
knowledgements for your good wishes to the university 
we are now establishing in this state. There are some 
novelties in it; of that of a professorship of the principles 
of government, you express your approbation. They will 
be founded in the rights of man : that of agriculture I am 
sure you will approve; and that also of Anglo-Saxon. As 
the histories and laws left us, in that type and dialect must 
be the text books of the reading of the learners : they will 
imbibe with the language their free principles of govern- 
ment. The volumes you have been so kind as to send, 
shall be placed in the library of the university. Having 
at this time, in England, a person sent for the purpose of 
selecting some professors, (a Mr. Gilmer of my neighbor- 
hood,) I cannot but recommend him to your patronage, 
counsel, and guardianship, against imposition, misinforma- 
tion, and the deceptions of partial and false recommenda- 
tions, in this selection of characters ; he is a gentleman of 
great worth and correctness, my particular friend, well 
educated in various branches of science, and worthy of en- 
tire confidence. 

Your age of eighty-four and mine of eighty-one years, 
ensures us a speedy meeting. We may then comment at 
leisure, and more fully, on the good and evil which, in 
the course of our long lives, we have both witnessed ; and 
in the mean time, I pray you to accept assurances of my 
high veneration and esteem for your person and character. 

THOMAS JEFFERSON. 



